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One of the features of constitutional reform processes is their strong approval 

rules that create a number of veto players who protect reform mechanism against an 
extensive use. But also and contrary to the theoretical induction from this fact, empirical 
evidence shows that constitutional reforms do happen and, even more, they may happen 
often. The EU provides a clear example in which “constitutional reform” (understood as 
change of the primary rules according to legal hierarchy) happens often despite very 
rigid ratification requirements. Leaving aside the Merger Treaty (1967), the Budgetary 
Treaties (1970 and 1975) and the Accession Treaties, the EU has been reformed by the 
SEA (1986); the Maastricht Treaty (1992); the Amsterdam Treaty (1996), the Nice 
Treaty (2000) and the Lisbon Treaty (2007) plus the failed EU Constitution. The “why” 
of these reforms has been extensively explained (see, inter alia, Moravcsik for an 
intergovernmental account). This paper examines “how” constitutional rules change 
and, more specifically, how ratification rules condition constitutional reform. The 
argument will be discussed in relation the cases of the EU Constitution and the Lisbon 
Treaty although the paper does not aim to treat systematically either of these. 

Starting with the assumption that EU primary rules can be considered a 
constitution for the EU (there is a large literature that has established this principle), this 
paper will expose that the Union has equipped itself with the most rigid set of 
constitutional reform rules that can be found in comparative perspective both in 
comparison to federal states and international organisations. These rules combine 
unanimity together with a remission to nationally established procedures for ratification. 
Despite of this, since 1986 to 2007, the EU has drafted 5 new reform treaties. How this 
paradox can be explained? The response is that ratification requirements lead towards a 
model of constitutional rules that contradicts, precisely, its constitutional character. EU 
constitutional rules are very specific, very numerous and predictable for negotiating 
parties. These traits contrast with the intuitive understanding of constitutional rules as 
general. Additionally, some additional theoretical implications of the unanimity rule for 
ratification of constitutional reform will be discussed. Namely, the combination of 
unanimity and domestic requirements reduce the probability of successful reforms in 
future: an increasing number of states with domestic cleavages on EU membership in 
many of these makes less probable reaching a equilibrium result on constitutional 
reform. In a nutshell, this paper will discuss the hypothesis that there is relationship 
between the rigidity of the rules for constitutional reform, the number of amendments 
and the contents of such amendments.  

The paper proceeds in the following way. The discussion on the constitutional 
character of the EU is presented in section 1 emphasizing its evolving character: the EU 
constitution results (leaving aside, of course, the constitutionalising role of the ECJ) 
from an ongoing process of reform that has consolidated, developed and completed 
some of its constitutional traits. Reform (and, hence, the features associated with its 
evolving nature) depends very much on the conditions created by ratification rules. 
These are two. The first is the unanimity requirement that induces a strong rigidity (2) 
and becomes the empowering factor for national veto players which are created by 
national constitutions (3). The paper discusses briefly the role of national parliaments 
(2.1) and referendums (2.2) but it does not go into great detail on the role of other 
eventual veto players such as Courts or Head of State even though their role is 
acknowledged. Finally, the effects of the combination of unanimity and national 
ratification requirements is presented as a tendency towards a large, specific, 
particularistic and predictable constitution (4). 
 

1. The Constitution of the EU 
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The extended consensus among legal scholars which political scientists have also 
come to share is that the EU has a Constitution. This evaluation is constructed on an 
analogy with the characteristics of constitutional order in states. Formally, EU treaties 
share the kind of features expected for a constitution (Elster; 1995): they have much 
more stringent amendment procedures that normal legislation (unanimity is becoming 
progressively a marginal requirement for normal EU legislation); they regulate matters 
that are more fundamental than others and, finally, these set of norms are collectively 
referred to as a Constitution (Elster;1995: 366). Scholars and EU institutions normally 
use the term and this linguistic convention marks a perception of the EU political legal 
order around these traits and criticism of these usages should be relativized: As Elster 
himself argues, not all constitutions fulfil necessarily al these criteria. 

Most authors underline the formal character to proclaim the EU Treaties the 
Constitution of the EU. Firstly, treaties enjoy in their relationship with other derived EU 
norms such as regulations, directives, decisions or framework decisions a hierarchical 
primacy which is akin to the one enjoyed by national constitutions in domestic legal 
orders. Formally, the Treaties are the supreme norm within the EU legal system. 
Secondly, Treaties also create EU organs and define the legislative procedures for 
generating these secondary norms, what is usually understood as the organic part of any 
constitution. Thirdly, the practice of the ECJ has defined some principles of EU law 
(primacy, direct effect and direct applicability) that brings it closer to the idea of a 
federal constitution rather than a traditional international law treaty. Regarding this last 
issues, the issue of supremacy has not been definitively resolved and the situation has 
been portrayed as pluralism under international law (Walker and MacCormick) and, for 
this reason, some authors have preferred describing the EU constitutional order as a 
continuum with the constitutions of member states that jointly compose a constitutional 
ensemble that has been labelled multilevel constitution (Pernice). 

Even in material terms, the EU treaties can be considered a Constitution: they 
have finally closer to establish a charter of fundamental rights for EU citizens; they 
define the institutions, their role in law making and some sort of differentiation of 
functions and they enable some sort of citizens’ participation in political life. Arguably, 
the limitations and shortfalls of the material of the EU constitution are the stronger 
reason for not calling it a constitution. This paper will argue that some of these material 
shortcomings derive precisely of the many veto players created by the ratification 
procedure which leave a lot of scope for modelling EU Treaties in an ad hoc way. 

Perhaps one of the most telling features of EU treaties is they have followed a 
pattern of evolving constitution-making. Starting with some crucial elements within the 
legal structure (i.e. the preliminary ruling mechanism), the constitutionalization of the 
EU has followed a path dependent, self-reinforcing process (Capoccia and Kelemen; 
2007). Whilst this could be termed a process of progressive constitutional mutation, EU 
has passed through a sustained process of constitutional reform which started with the 
SEA in 1986. The process has been incremental because the EU treaties have 
perfectioned its constitutional character measured through the analogical criteria (both 
formal and material) set above. For this, the commitment towards an ever closer union 
contained in all these treaties until the Lisbon one and the rendez vous clauses included 
in SEA, Maastricht etc have been decisive. These signaled the path (towards new 
reform) although they should not be interpreted in themselves as an automatic 
mechanism. Rather, they provide a tool for actors to activate reform. 

Despite the evolving constitution-making character implicit in the treaties and 
the vague commitment to European integration or any similar rhetorical form found at 
national constitutions in the so-called “integration clauses”, no member state authorised 
a discretionary and open process along these lines. Rather, all of these want to control 
and negotiate the concrete changes introduced at any round of reform. Nor there has 
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been no instance of a constitution-making coup analogous to the one performed by the 
Philadelphia convention: despite the rhetoric that wanted to see the Convention on the 
Future of Europe as an analogous process, the later did not create a “constitutional 
moment” (Walker) and it limited itself to the more modest achievement (even though an 
important one in comparative perspective) of granting itself a kind of constitutive-like 
self-mandate (Closa: ).  

Thus, the legitimacy and validity of every and all reforms of EU treaties (so far) 
depends on the habilitation established in national constitutions and constructed through 
national ratification procedures and nor even the Convention managed to circumvent 
this requirement. The international law nature of the revision act means that in may 
Member States (and contrary to the orthodoxy of the ECJ’s supremacy doctrine), EU 
and EU law are applied on the basis of national constitutional rules doctrine about the 
domestic effects of international treaty law (de Witte; 2004:57). As the German 
Constitutional Court argued in the 1990s in the Maastricht Urteil, the Member States 
remain the “masters” of the treaties and the most powerful instruments for controlling 
EU constitutional evolution are the ratification requirements.  

The rules for the ratification of EU Treaties have remained basically the same 
since its creation in 1951. Successive rounds of reform have repeated them in every new 
Treaty and they do not seem to have been even discussed. Basically, these rules 
combine two requirements: on the one hand, unanimity (i.e. entering into force of the 
treaties depends on the agreement of all Member States); on the other, the remission to 
national procedures which establishes the organs intervening.  Originally, these rules 
were designed for the ECSC Treaty and repeated immediately in the EEC and EAEC 
Treaties and, afterwards, in all and every round of reform of EU Treaties. Whilst their 
application in the first event (in the ratification of the ECSC Treaty) did not have deep 
constitutional (either domestic or European) implications, its repetition in the 
development of the EU evolving constitution has, because it is the combination of these 
two rules what produces a contradictory constitutional structure.  

 
2. The significance of the unanimity requirement  

 
Rational choice constitutional theory has constructed the thesis of the 

compatibility of the unanimity rule as compatible with constitution making. Buchanan 
and Tullock made unanimity as the necessary requirement for constitutional agreement 
on rules. Broadly, their reasoning would be the following: since constitutional rules will 
remain stable in a long temporal sequence and on a broad range of options and policies, 
individuals cannot identify (in this broad temporal and material range) precise interests. 
Nor can they calculate the effect of the working of constitutional rules. Individuals find 
themselves in a situation of “veil of ignorance”. In this situation, utility maximization 
dictates that generalizable criteria such as equity, fairness, or justice drive the calculus 
of constitutional rules more than the calculus on net income or wealth expected from the 
norms. In their opinion, an agreement on rules is much more probable than an 
agreement on the possible alternatives that can be reach with these rules because, 
precisely, the difficulties to precisely identify the individual interests in the domain of 
constitutional rules. 
 Now, Buchanan and Tullock take as an assumption the (rational) behaviour of 
individuals, on the one hand, and the negotiation of constitutional rules, on the other. 
But the translation of this assumption to the EU constitutional negotiation setting, on the 
one hand, and, hence, the applicability of their insights on the effects of the unanimity 
rule to the EU, on the other, results problematic. There is, firstly, a modification of the 
assumption of methodological individualism: In the EU, governments negotiate in the 
name of states. Still, it may be assumed that governments behave rationally, they will 
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aim at controlling the outcome of the negotiations and they will aim at predicting the 
distributive and redistributive effects of the rules that they negotiate. Of course, if could 
be argued following Pearson, that the politicians calculate in the short-medium term 
and, furthermore, that the result of their calculations is imperfect. But this does not 
mean that they renounce to this attitude. 
 Now, what this setting opens up for scrutiny is the relationship between principal 
and agent which does not seem to be present in Buchanan’s and Tullock theory. 
Basically, the question is: to whom does unanimity serves? It serves, firstly, for 
empowering national governments, since no government would accept putting to 
ratification a treaty that has not obtained its consent. 1 In this form, unanimity in 
ratification is translated immediately to unanimity in negotiations. What is the 
“principal” behind the governments? Governments may administer their veto in serving 
something as the general interest which, within pluralistic models would result from  
aggregating interests (Moravcsik) and in institutionalist ones from institutional factors 
(Kassim and Dimitrakopoulos). Whilst this may explain the inputs for negotiation, it is 
also true that national actors (i.e. principals behind governments) may react to the 
outcome of constitutional negotiations (i.e. the package composed after the aggregation 
of sets of inputs). And they may react if they are empowered by ratification processes 
and, hence, may alter national governments consent to the outcome negotiated.  
 Originally (i.e. in the founding treaties in the 1950s), the unanimity requirement 
was created in a context in which empowerment of national veto players was somehow 
limited. The unanimity rule was designed for a group of six member states, all of which 
were parliamentary democracies and this meant, in a basic and simple assumption, that 
governments could easily secure parliamentary majorities (on the assumption, of course, 
that governments had majority support in parliament). Ratification requirements in all 
cases were 50% of the parliamentary vote with the only exception of Luxembourg (2/3 
of the Parliament). On the other hand, none of the constitutions of the six contained 
specific provisions for the introduction of EU law lately introduced with the effect of 
creating limits and conditions which eventually empower and/or oblige national 
constitutional courts to intervene. Finally, referendums were unknown and, despite 
rhetoric, treaties were not perceived as incompatible with national constitutions, so 
constitutional reform was not required. In sum, the structure of domestic veto players in 
1951 was looser than the one emerging afterwards. And even in these circumstances, 
unanimity prevented the creation of the EDC in 1954 following a negative vote in the 
French National Assembly.  

From this initial situation, the EU has evolved towards another one in which the 
number of domestic actors participating and with veto capability in the ratification 
process has increased substantially. In a nutshell, governments, parliaments (with one, 
two or more chambers); parties (if there is a coalition government and/or a qualified 
majority is required for ratification), voters (if referendums are brought into), 
constitutional courts and other advisory bodies may take part along (so far) 27 
countries. Next section will detail the structure of veto players within the EU but before 
is worth to notice the effects that the large increase in size of their numbers has on the 
Constitutional outcome. Stringent ratification requirements provide a credible 
commitment for governments only accepting very favourable (in specifically domestic 
terms) agreement. However, it also involves a risk that no such favourable agreement is 
feasible and consequently no agreement is reached, even in situations where mutually 
beneficial agreements were possible. Haller & Holden; 1997: 843). Giving small 
minorities the right to veto a possible agreement implies that only a very favourable 
agreement is possible (Haller & Holden; 1997: 826). 
                                                 
1 This derives directly from Putnam, R. (1988), “Diplomacy and domestic politics: the logic of two. level 
games”, International Organization 42(3), pags, 427- 460. 
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3. The structure of domestic veto players  

 
Retrospectively, these rules did not have the same blocking potential that they 

have reached after the 1980s and 1990s reforms. As it has been already noticed, 6 states 
set the Union; 12 states ratified the SEA (although for Spain and Portugal was part of 
their accession packages); 12 ratified the Maastricht Treaty; 15 the Amsterdam and 
Nice Treaties and 27 (including Romania and Bulgaria) the EU Constitution and the 
forthcoming Lisbon Treaty. But it is not a sheer increase in the number of contracting 
parties; it is also the case that since the SEA and mainly prompted by the accession 
procedures followed in the 1970s, the ratification procedures for reforms of the EU have 
opened up the door to new veto players. The effects are straight forward: The more 
power is dispersed across the political system and the more actors have a say in political 
decision-making, the more difficult is to foster the domestic “winning coalition” 
necessary to introduce changes [that the reform of the EU primary norms require]. A 
large number of institutional or factual veto players thus impinges on the capacity of 
domestic actors to achieve [political and norms] changes and qualifies their 
empowerment (Börzel: 53). The traditional couple governments/national parliaments 
has been enlarged to include the voters (via referendums) and even national courts and, 
en fin, Head of States (see a full description of this spectrum for the Amsterdam Treaty 
in …..). 
 
  2.1 National parliaments 
 

National parliaments intervene in ratification in all Member States. But this is by 
no means, a classical feature and, in fact, the involvement of Parliament in ratification 
processes became a regular constitutional feature during the 20th century (de Witte, 
2004a). Classical political theorists had either neglected or rejected the role of 
parliament. Locke defined the external policy as “federative power” containing, among 
other things, the capability to carry through all necessary negotiations with alien persons 
and communities. Differently to the executive power, the “federative one” must be 
trusted to the prudence and wisdom of those in charge of it (the government) and not 
regulated beforehand by positive law. Locke´s anthropological cum organicist vision of 
the body politic explains his opinion: being the state a single person and the 
international society under the state of nature, the norm to be followed when foreigners 
are concerned depends very much on the form of behaving of these and the changes in 
their purposes and interests.2 

Rousseau coincided also from different anthropological views and with a more 
democratic bias. L’exercice extérieur de la puissance ne convient pas au Peuple, les 
grandes maximes d’Etat ne son pas à as portée; il doit s’en rapporter là-dessus à ses 
chefs qui, toujours plus éclairs qui lui sur ce point, n’ont guère intérêt à faire au-dehors 
des traits désavantageux à la patrie.3  

These restrictive views had progressively been modified into an almost universal 
acceptance of the role of parliaments in ratification. Even in these countries in which 
ratification may be considered to be the sanction of an international treaty delegated to 
the executive, ad hoc rules have modified this perception. Thus, in the UK, ratification 
of an international treaty requires merely an executive act of on the part of the Foreign 
Secretary, acting on behalf of the Crown in the exercise of the Royal Prerogative. 
However, the so-called Ponsonby Rule since the 1920s has effectively required that a 
treaty to be subject to ratification to be laid before Parliament for 21 sitting days before 
                                                 
2 Locke, J. Two treatises on civil government 1690 
3 Rosseau, J.J. Lettres ecrites de la Montagne 1764 quoted by de Witte, 2004a 
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ratification, for information and to give Parliament the opportunity to debate such a 
Treaty. In practice, ratification of treaties such as the Constitutional Treaty requires an 
Act of Parliament because of the domestic and budgetary effects of such amending 
treaties. In summary, parliamentary votes are, in all cases, an inalienable component of 
ratification procedures.  

The question is: how parliamentary ratification may have an effect on the 
outcome? In the paradigmatic USA Presidential model, Congress may have preferences 
totally different and even opposed to the President (who has the power to negotiate 
international treaties). In parliamentary democracies such as the EU member states 
(with perhaps the only relative exception of France which to this extend, behaves 
practically as such), government commands a majority support in parliament (under 
different forms such as single party majority, coalition of government, legislature 
coalition or ad hoc supports). Hence, ratification of a treaty negotiated by the incumbent 
government may be assumed as an almost automatic result. The basic assumption is 
thus that in parliamentary democracies prima facie, real veto players are governments 
not parliaments. 

However, national ratification procedures may empower parliamentary actors in 
a way that transform this basic assumption. This may happen in two typical situations: 
the first is the requirement of a parliamentary majority larger than 50% of the 
parliament, a requirement that may empower opposition parties. A second requirement 
that may change the basic assumption of government/parliament agreement in 
parliamentary regimes refers to the participation of two or even more chambers in 
ratification. If majorities and/or functions of both chambers do not coincide, ratification 
may not result in an automatic process.  

 
2.1.1 Ratification by means of qualified majorities. These are currently the cases 

of Austria (if constitutional reform is involved), the Czech Republic, Denmark, Finland 
if constitutional reform is involved, Germany, Greece, Hungary, Luxemburg, The 
Netherlands, Slovakia, Slovenia and Sweden. Majorities larger than 50% of the 
members of the chamber require building broad coalitions involving also opposition 
parties. Within the EU, there no seems to exit conclusive evidence that the requirement 
of qualified majorities has, in general, created large problems for ratification even 
though some cases may be referred: in 1986, the evidence of lack of parliamentary 
support prompted the Danish government to call for a referendum to circumvent this 
obstacle. During the discussions on the ratification of the EU constitution, a similar 
situation in the Czech Republic led to the proposal of a similar solution. In discussing 
the ratification of the Lisbon Treaty, the opposition in Slovakia (who was fully 
supportive of the draft) linked nevertheless their unavoidable affirmative vote to a 
different domestic dispute on the law on media. Taken together, the conclusion seems to 
be that reinforced majorities have not been an obstacle so far for successful ratification 
nor the states using these requirements show a poorer performance that states using 
simple majority. Nor, as section 4 illustrates, there is evidence that reinforced majorities 
have been used to obtain more favourable terms in negotiations  

 
2.1.2 Participation of more than one parliamentary chamber. The intervention of more 
than one parliamentary chamber may transform the assumption of an automatic 
relationship between government and parliamentary majority in parliamentary regimes. 
Thus, the approval of the two Chambers is required in Austria, the Czech Republic, 
Hungary and Italy; whilst in other cases, the Lower Chamber usually suffices. In 
Belgium, the two Chambers, plus the three Regions (if their competences are affected) 
plus the two linguistic communities must ratify the Constitution, what requires the 
participation of 7 Chambers). Again, the eventual effect of the differences between 
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second (or other chambers) and the government translates into a clear determination of 
the later negotiating position. The clearest example of this situation happens in 
Germany, where the German Bundesrat has the power to veto ratification, what renders 
it a powerful actor in negotiations. In fact, the eventual veto of the Bundesrat acted as a 
powerful element to include the principle of subsidiarity in the negotiations of the 
Treaty of Maastricht. Again, during the process of ratifying the EU Constitution and 
facing a threat to vote against the Constitution coming from some Länder, German 
Chancellor Schröder promised the representatives from four regions that their 
competences at the EU level would be widened and that the upper house would be 
involved in the choosing of judges for the European Court of Justice.  
 

Additionally to these structural empowerments deriving from institutional 
design, there are two other circumstances in which parliament can became a real veto 
player depending on the political game. The first are situations in which a coalition 
government is formed and one or some of the partners of the government diverge on the 
Treaty either because substantive or tactical reasons. The second one is the time 
dimension: national elections may mediate between negotiation and ratification so that 
the new parliament and government does not feel bound by the result obtained by the 
former government. In a climate of growing domestic divergence on EU membership, 
change of government may mean reversibility of agreements. The clearest example of 
this position is perhaps that of Poland: when the Kazynski brothers won both 
Presidential and parliamentary elections, substantial (and expected) changes happened 
in the Polish position on the Lisbon Treaty vis-à-vis its former stance on the EU 
constitution.  
 In summary, parliamentary ratification has so far backed government stances 
with strong majorities, in all cases well above the threshold required what reveals that 
parliamentary acceptance of the Treaty is, so far, very high in contrast with the trends in 
public opinion. The only clear failure of ratification because of parliamentary blockage 
has been the EDC in 1954 when the French National Assembly voted down the treaty. 
There are some other cases in which the lack of parliamentary majority in some 
countries was circumvented by using some other institutional devices such as 
referendums. This was the case of Denmark with the SEA. 

 
3. Ratification through referendums  

 
Referendums have become a feature associated with ratification processes. Not 

least than 12 (plus the one scheduled in Ireland for the Lisbon Treaty) referendums have 
been held since the SEA. This increase in the use of referendums contrasts with its 
constitutional position, since they are in all EU member states a secondary device vis-à-
vis representative democracy embodied by Parliament. From the purely legal point of 
view and strictly speaking, referendums are necessary in Ireland and semi-compulsory 
in Denmark (if not majority of 5/6 is obtained in the Folketing). Technically, these two 
are different cases: in Denmark is a direct technique for ratification of the Treaties 
whilst in Ireland is an incidental technique deriving from the necessity of reforming the 
Constitution (Lepka and Terebus; 2003: 79-80). Thus, it is necessary to expose the 
reasons for which states increasingly have used this institution for the ratification of EU 
reform treaties. This tendency was particularly felt during the failed process of 
ratification of the EU constitution in which up to 10 member states announced their 
intention to hold referendums. They were also particularly important during the 
negotiations of the Lisbon Treaty as it will be exposed in the next section. 
 A consolidated line of explanation for convening referendums start with a 
rationalistic approach: governments will use them (or the threat of calling them) as a 
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mechanism for enhancing their negotiating position (QUOTE): since parliamentary 
ratification does not seem to be a credible obstacle which governments can waive, an 
aggravated ratification requirement adds strategic advantage in negotiations. 
Surprisingly, though, evidence from the EU constitution process does not support this 
thesis. Rather, domestic factors and, more precisely, strategic calculus of the effects of 
referendums on the domestic electoral struggle better explains the recourse to this 
specific institute of direct democracy (Closa; 2007). Parties calculate the electoral 
advantage that may derive from using the referendum on a specific party setting. 
Whether or not their calculations are accurate, politicians seem to base their behaviour 
on a plain calculus of the hypothetical advantage. In many cases, the referendums 
reflect not so much an overdue aspiration to explain Europe to the citizen as a 
manoeuvre to avoid short-term domestic political problems. Several of the cases taken 
in this paper confirm that the decision for convening of the referendum resulted also 
from a calculus of its electoral and partisan impact (UK, France, Germany, the Czech 
Republic, Poland). These decisions are constructed in following circumstances: 
 
3.1 Governments may use referendums as tactical weapon in strengthening its 

power (Bogdanor; 1994: 31). Governments use non-required votes it in order to 
strengthen its own position either by attempting to gloss over internal divisions or 
creating divisions in the opposition. Some of the historical experiences of EU 
reform-related referendums confirm this tactical use: the 1992 Mitterrand decision 
of convening a referendum on the Maastricht Treaty was based (apart from other 
considerations) on the thought that the vote would undermine his political 
opponents. Some of the referendums convened for ratifying the EU Constitution 
mirror this behavior. In France, Chirac decision of convening a referendum which 
was not constitutionally necessary was perceived as an attempt to undermine 
potential rivals within the socialist party (in which divergences on the lack of 
“social” provisions in the new Constitution existed). The bet pay off since the 
convening split over the internal party struggle between the socialist leader François 
Hollande and the former Prime Minister Laurent Fabius. Both aspired to be the 
socialist presidential candidate in 2007, and Hollande supported the constitution but 
Fabius opposed it. The issue was settled through an internal referendum clearly won 
by the yes camp.  

The British case shows traits of the same pattern even though other reasons 
apply. Tony Blair, the British prime minister, announced a referendum at a moment of 
great political weakness, when he faced a strong campaign from conservatives and the 
media in favor of a referendum. The calling aimed at neutralizing opposition arguments 
on the referendum and reducing Labour party internal disputes on the issue. 
 
3.2 Referendums are a mechanism for securing ratification in the absence of 

parliamentary majorities. This happens either when there is a split between 
government and opposition on the issue and the governmental majority can not 
secure the legal threshold required or when the majority itself is divided on the 
issue. During the process of ratifying the EU Constitution, these were the cases of 
the Czech Republic and Poland. The Czech government did not initially support the 
idea of holding a referendum (that had a secondary position in the Czech 
constitution). But the two Czech opposition parties (the Civil Democrats –ODS- and 
the Communists) opposed the Constitution and the Czech President Vaclav Klaus 
was an outspoken critic of the Constitution. Facing the risk of an eventual 
parliamentary defeat, the government yielded to the idea of holding a referendum. 
Since opinion polls showed large support from public opinion on the Constitution, 
ratification seemed easier by means of a referendum.  
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In Poland the Sejm rejected a motion in favour of a referendum in September 
2003 and the two majority parties (the Democratic Alliance of the Left and the Civic 
Platform) opposed to it.  However, the ability of a weakened prime minister to forge a 
parliamentary majority in favour of the Constitution raised serious doubts. The parties 
opposed to it, Justice and Law and the League of Polish Families, campaigned in favour 
of a referendum. Again, referendum resulted convenient in this situation since public 
opinion was favorable to the Constitution. 
 
3.3 Referendums may also serve to resolve situations in which the parties of the 

majority are internally divided within themselves along anti-integrationist/pro-
integrationist lines. This new cleavage threatens to overtake the classic left/right 
divide on which the party structure in most European countries is built. This is a 
powerful element for explaining British Labour Party policy on the issue (even 
though it is not the only one) during the process of ratifying the EU constitution. 

During the year 2003, Prime Minister Tony Blair expressed repeatedly his 
unwillingness to hold a referendum on the EU Constitution. Blair suddenly changed his 
mind in April 2004. The decision appears as a tactical (Leonard and Gowen; 2004: 58) 
and highly partisan move with a view to the performance of his party in both the EP 
elections of June 2004 and the anticipated General Elections of 2005. In this way, Blair 
impeded that an issue that threatened the internal cohesion of the Labour Party polluted the 
campaign (apparently, pressure from Minister of Treasury, Gordon Brown, Secretary of 
State, Jack Straw and Deputy Prime Minister John Prescott resulted decisive in the U-
turn). He removed a tactical weapon regarding the role of plebiscitary democracy from his 
political opponents and he created the possibility of a cross-party consensus of pro-
European elements that could be capable of leading a successful referendum campaign. 
The opposition was left in a very uncomfortable situation; in the one hand, they wanted a 
referendum to undermine the government but, on the other, they were left without a strong 
alibi for criticizing the government. The Conservative leader, Michael Howard considered 
that the pool was not a good idea. Whilst the Maastricht Treaty that transferred powers to 
the Union was not ratified by referendum, the Constitution (that did not) would be ratified 
by referendum. 
  

4. Unanimity, veto players and the model of EU constitutional rules (TO BE 
FURTHER COMPLETED) 
 
 Now, what are the combined effects of the requirement of unanimity and the 
empowerment of a growing number of domestic actors through ratification procedures? 
Firstly, unanimity creates an environment in which every government negotiating EU 
reforms can show an extractive behaviour; i.e. every government wants to have 
explicitly included in the treaty those provisions on which specific and foreseeable 
results and/or benefits can be calculated. Moreover, unanimity may stimulate this 
behaviour since there is no reason for restraining vis-à-vis the eventual demands of 
other actors. These outcomes result not from compromises with constitutional meta-
rules but by means of constitutionally specified pay-offs. 
 This aim of controlling the effects of the constitutional outcome forces to a 
negotiation of tiny details. Since there is no limit to the number of provisions, their 
degree of detail or their contents, the tendency is towards increasing them at infinitum 
and making them very detailed in order to predict beforehand the effects of their 
functioning creating thus something very different to a constitutional document. An 
additional effect, which has been discussed elsewhere, is that the treaties juridical 
structure is, by itself, a limit to European democratic politics, since democratic 
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disputing ideological options are constrained by the very specific treaty provisions. 
Obviously, this degree of detail makes of the treaties a very rigid structure that does not 
integrate change easily and, hence, it is continuously subjected to pressures for its 
reform. 
 
 
The Lisbon Treaty was negotiated under the threat of using referendums for its 
ratification. Whether legally or politically committed to hold them or not, the situation 
created by the negative results of the referendums on the EU constitution in France and 
the Netherlands gave credibility to them as an implicit threat. Consequently, any 
government could implicitly or explicitly justify any specific preference for the final 
draft to the necessity of avoiding referendums.  
 
Examples from the Lisbon Treaty 

– Holland; elimination of constitutional symbols and reinforcement of the 
role of national parliaments 

– France: unclear stance 
– UK: four red lines (opt out on Chapter provisions, judicial issues, etc.) 
– Poland: Ioannina Compromise, an additional general advocate 
– Austria: temporary exception in prosecution of infringements the 

application of nationality discrimination in medical schools 
– Italy: an extra seat at the EP 
– Denmark and the nine points 
– Bulgaria: spelling of the name “euro” in bills and coins in Cyrillic 

 
 
 
 
 
4. Concluding remarks 
 
 Within the set of rules currently defined for ratifying EU reforms, governments 
do not have any incentive for rejecting rounds of constitutional reform. The unanimity 
requirement guarantees that they will control the outcome of constitutional negotiations. 
This happens by means of negotiating very specific and detailed provisions which 
satisfy the whole set of governmental preferences. However, the ever growing number 
of member states, next to the variety of ratification procedures which empower different 
and large sets of domestic veto players means that the ability of governments to foresee 
eventual obstacles for ratification may be reduced. The alternatives followed by 
governments can be the following: reducing the number of reforms, restricting domestic 
veto players (particularly, referendums) or, else, further drive reforms to very specific 
and particularistic adjustments of the EU constitution. 
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