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Introduction  

 
We analyse constitutional change beyond the nation state in the context of the European Union 
(EU) and the United Nations (UN). It is our hypothesis that actor constellations in phases of the 
process of constitutional change influence the legitimacy and effectiveness of the results of this 
change. Actor constellations and the discourses within and between these constellations can con-
tribute to the explanation why constitutional changes are initiated, how they are shaped and why 
they are successful or not (Benz/Behnke 2007).  

The legitimacy and effectiveness of a constitution as well as of constitutional change de-
pend on two normative conditions:  First of all, the failure of necessary constitutional change can 
have the effect that a constitution becomes a document that is irrelevant for large parts of real 
politics (Grimm 1991, Wiener 2007). Second, it is not only important that constitutions are 
changed, but also how they are changed (Elster 1991, Hart 2003, Simeon 2007). In this paper, we 
develop differentiations for the second condition: What are the normative demands for the proc-
esses of constitutional change in order to have results that have the potential to be the basis for 
legitimate and effective politics?  

In our analytical approach actor constellations in phases of constitutional change are in 
the centre. In constitutional change beyond the nation-state actors have a complex structure. 
Members of the national and international political elites, experts, supranational and international 
organizations, non-governmental organizations, nation states and groups of nation-states form a 
structure that is more than its elements. Such a structure can be called actor constellation. More and 
more in political science, the constellation of actors is acknowledged as an important subject 
(Genschel/Leibfried/Zangl 2007). We propose to investigate the actor constellations in different 
phases of constitutional change. These phases are the origin of constitutional change, agenda-
setting, choosing the arena, will-formation and decision-making, output and finally the ratification 
of the changes. Do actor constellations in phases of constitutional change explain the output of 
constitutional politics? Our categories for researching actor constellations are the institutional 
structure, the democratic structure, the power structure and the role of difference of ideas and 
interests. On the basis of these categories we examine the historical and social context, the com-
position and democratic legitimacy of actor constellations, the amount of participation in dis-
courses within and between actor constellations, the role of power-relations and the way in which 
actor constellations deal with difference of ideas and interests.  

Our paper has three intentions. First, we want to figure out which actor constellations are 
influential in different phases of constitutional change in the EU and the UN. Second, we exam-
ine to what degree actor constellations and their discourses and interactions explain the output of 
constitutional change. Third, on the basis of our explanations of the results of constitutional 
change in the two case-studies we test normative criteria that actor constellations have to fulfil in 
order to have successful constitutional politics. In assuming that these normative criteria vary 
with different phases of constitutional change we are going to modify the deliberative approach. 
It is an empirical question if successful constitutional change demands the same normative stan-
dards of democracy, participation and dealing with difference of ideas and interests throughout 
the whole process. But the empirical findings will have consequences for the normative criteria 
with which we can evaluate processes of constitutional change. 
 
 
I. Actor Constellations in Constitutional Change: An Analytical Approach  
 
We will first describe the dependent and independent variables of our analytical approach, then 
define the categories which are guiding our analysis and finally we will designate the different 
constitutional phases.  
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1. Dependent and Independent Variables  

Our dependent variable is based on the idea that – as mentioned above – democratic constitu-
tions carry a political burden: establishing democratic legitimacy and providing an institutional 
frame for effective political action. In order to value the legitimacy and effectiveness of constitu-
tional change, we have to ask if constitutional change is adopted in the short and widely ac-
cepted in the long run. Adoption points to the representative or direct-democratic act to estab-
lish constitutional change. Acceptance points to the societal dynamics whether constitutions, as 
they stand, are perceived to generate legitimate and effective action. In this way then, the poten-
tials for establishing both legitimacy and effectiveness are to be observed. Whereas legitimacy is 
seen as providing democratic structures and government in any form, effectiveness rather points 
to the possibility to institutionally provide political capabilities and action in order to solve po-
litical problems.  

Figure 1: Actors of constitutional change: An analytical approach 

Independent Variables       Dependent Variable 

 
1) Actor constellations 

in phases of constitutional 
changes 

 
 
2) Discourses and interactions  

within and between actor  
constellations 

 
 
3) Debates between actor  

constellations and public  
spheres 

 

 

We assume that the legitimacy and effectiveness of constitutional changes are dependent on three 
major independent variables: Actor constellations in phases of constitutional changes, discourses 
within and between actor constellations and debates between actor constellations and public 
spheres. First, actor constellations are relations and interactions of different individual and collec-
tive actors which are in charge of constitutional change and do influence the output of the 
changes. Second, the discourses and interactions within and between actor constellations can be 
seen as being crucial to the outcome of constitutional reform, because different preferences will 
be brought to the table of constitutional reform processes. These preferences have to be dealt 
with in order to find a collective outcome which is sufficient to reach unanimity, consensus or a 
pure majority. The way how these discourses are structured and performed by actor constella-
tions have an impact for the results of constitutional change. Third, a legitimate and effective 
constitutional change output has to do with the quality of debates between actor constellations 
and public spheres. The actor constellations, discourses and debates vary according to different 
phases of constitutional change. In our paper we will only examine the first two variables. 

     

Results: Legitimacy and effectiveness 
of constitutional changes 
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2. Categories for the Analysis of Actor Constellations 

In the following we propose a set of categories with which we can analyse actor constellations, 
discourses and interactions between and within them as well as debates between the actor con-
stellations and public spheres. The categories are: institutional structure, democratic structure 
and participation, power structure and resources as well as the role of differences of ideas and 
interests.  

a) Institutional Structure 

Actor constellations, their internal discourses and external relations differ according to the insti-
tutional context. What do constitutions as the highest ranking law in a national and international 
context say about the institutional setting of constitutional change themselves and how does this 
constitutional context influence the formation of actor constellations? Historical and societal 
context might influence the institutional context, as it has been the case of constitutional assem-
blies in the United States and France (Elster 1992). In general, the question of the constitutional 
moment (Ackerman 1992) is likely to influence the institutions leading to subsequent constitu-
tional change. The related historical and societal context is crucial to understand the short term 
adoption and long-term acceptance of constitutional change.  

b) Democratic Structure and Participation  

Democratic structures and participation can be identified and have an impact on actor constella-
tions, their discourses and external environment. We might differ between direct-democratic, 
representative and delegative democratic structures. First, direct-democratic structures point to 
the fact that direct voter involvement is crucial (e.g. the popular initiative to change the constitu-
tion (Hollmann 2005; Linder 1999)). Second, representative forms can be differentiated by look-
ing at the representative tasks of parliaments on the one hand and governments on the other 
hand. In the international context the representative tasks of governments are likely to be more 
important. International politics are to a large extent intergovernmental politics. Thus, we might 
expect that the “rules of the game” put governments in a more powerful position vis-à-vis other 
actors in a given actor constellation (see Simeon 2006: 220). In the national context, however, the 
representative tasks of parliaments in constitutional change are important. Third, delegated de-
mocracy refers to the likelihood that by executive or parliamentary will actor constellations are 
delegated rather than voted upon. The European Convention is a good case for exemplifying a 
delegated actor constellation resting on a representative parliamentary will.  

The context of participation is closely related to institutional and democratic structures influ-
encing actor constellations. “Who participates?” modifies the old version of “who represents?” 
and points to the fact that participation is more than representation by taking presently part in 
the constitutional debates throughout the constitutional process. A group of representatives 
might be chosen to represent, but their participation in the process is another matter. Especially, 
in the case of hierarchies among representatives it is likely that some representatives  gain more 
influence over others which might result in unequal participation. Still, participation enables those 
to take part in constitution-making who are affected by the decisions of constitution-making. In 
total, there can be different ways to describe participation in crucial constitution-making arenas: 
they can either be inclusive or exclusive. Participation can also mean to take part in the processes 
of constitutional change rather indirectly. This means that a constitutional arena can be rather 
exclusive, but through transparency of will-formation and decision-making the arena stays rather 
open vis-à-vis public attention.  
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c) Power Relations and Resources    

Power relations are likely to structure actor constellations. Differently to formal representation 
and inclusiveness of the process (see above), power relations enable certain actors within an ac-
tor constellation to get through their interests vis-à-vis other actors. The factual power distribu-
tion, e.g. what Simeon (2006) calls resources, enables actors to influence the constitution-making 
process very disproportionately. Simeon writes: “Given their goals and objectives the actors try 
to achieve them through the expenditure of political resources (2006: 201).” Simeon (2006: 200-
227) differs between resources of “legal authority” (e.g. the ability to veto), “political support” 
(e.g. loyalty towards political action), “skills and expertise” (e.g. the technical skill of civil ser-
vants and the political skill to persuade others), “objective information” (e.g. to back up argu-
ments through “objective sources”), “size and wealth” (e.g. to enlarge bargaining power through 
possible threats) and – as mentioned above – “procedures and rules of the game” (e.g. which 
enlarge the ability to influence outcomes by procedural settings). 

d) Difference of ideas and interests     

Constitutional change beyond the nation-state is a dynamic process with complex actor constel-
lations and it can be assumed that differences play an important role in such processes. Differ-
ence is derived from the Latin term “differre” and can be defined as the state of being distinct in 
a neutral sense. A typology of differences still has to be developed. In this contribution we dis-
tinguish between difference of ideas  and difference of interests. We put three research ques-
tions: First, what differences of ideas and interests were influential in constitutional change of 
the EU and the UN? Second, were actor constellations aware of these differences and did they 
put them on the table? And third, in which way did actors deal with differences of ideas and 
interest? Actor constellations might deal with differences in the way of arguing or bargaining 
both being modes of communication in constitutional politics (Holzinger 2005). Arguing points 
to the impact of deliberation for reaching collective decision-making (Elster 1999) and includes 
the possibility that actors change their mind because of reasoned arguments. Actor constellations 
might be open for this form of communication (Landfried 2006; Raube 2007). From some actor 
constellations such as e.g. the IGC, however, we know that bargaining plays an important role to 
understand the preferences of actors and collective decision-making (Moravcsik 1999). It will 
have to be examined what has been the relevance of different modes of communication in the 
actor’s dealing with difference of ideas and interests in processes of constitutional change in the 
EU and the UN. 

3. Phases of Constitutional Change 

So far, we have introduced independent variables which can shape the outcome of constitutional 
change according to different underlying categories. Additionally, we suggest to look at our in-
dependent variables in different phases of constitutional-change. We decided to look at constitu-
tional reform processes like this, because through the introduction of phases it will be easier to 
understand that constitution-making processes do look different according to which phase you 
observe. Also, it will make it possible to observe if actor constellations and following interac-
tions vary in time. The phases of constitutional change can be differed by their function accord-
ing to the overall process of constitutional change. We differentiate between the following 
phases:  origin of constitutional change, agenda setting, choosing the arena, will-formation and 
decision-making, output and substance and finally ratification.  
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Figure 2: Phases of Constitutional Change 
 
Origin of Change 
       Setting the Agenda 
   Choosing the Arena 
                      Will-Formation/Decision-Making 
                          Output/Substance 
            Ratification/Change 
  

                        t 

 

Origin of change points to some real or made-up “constitutional moment” in the process of 
constitutional change. It is followed by some proposals what is to be changed, either in partial or 
total revision (setting the agenda). In most of the times, changing the arena is about a phase of 
constitution-making, in which either delegative or representative preparatory or full-fledged con-
stitutional assemblies are selected. It is mostly here, where “will formation” and “decision mak-
ing” comes about. In consequence, a phase in which output and substance are delivered and 
debated upon continues. In the end, normally a formal decision of ratification takes place.   

 

II. Normative Criteria for the Evaluation of Actor Constellations  

 
1. Institutional Structure 

 
As Abromeit/Wolf put it, the need for  constitutional change in Europe comes first from the 
invisibility of the structures of the EU’ s constitutional order (Abromeit/Wolf 2005: 6). What is 
needed are therefore clear information and structures of decision-making processes in the EU as well as in 
the UN (Friedrich 1953: 155). Second, Abromeit/Wolf (2005: 7) are claiming – against the back-
ground of an ECJ that has played a major role in the development of the European constitutional 
order – a document that makes the major doctrines resulting from ECJ decisions not only visible 
as part of the constitutional order “but exposes them to the consent or dissent of all partners to 
the constitutional contract” (ibid.). Therefore, principles of EU and UN law have to be written down in a 
document so that actors know under which principles they act. Institutions have to guarantee civil 
liberties and participatory rights (Zippelius 1999: 325, Loewenstein 1975: 333) and offer non-
hierarchical conditions of communication in order to fulfil normative standards.     
Furthermore, concerning the institutional structure, constitutions have to contain of provisions for 
consent / compromise by all partners to further amendments of the EU / UN constitutional order. This 
includes particularly the weighting of votes and institutional allocation of rights and duties. Also 
responsibilities have to be clearly defined. While some aspects of constitutional change may be 
better conducted by elected elites or non-elected experts, in other contexts broad participation by 
parliamentary actors or directly by citizens may be adequate. From a normative point of view, we 
do not argue for open institutions at all times of constitutional change (see below), but for a bal-
ance between executive, parliamentary, elite, expert and citizen decision-making.  
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2. Democratic structure and participation 
 
A constitution contributes to the legitimacy of its political system by the consent it has been 
given to (Abromeit/Wolf 2005: 4). While from this normative point of view, participation of all 
those affected in politics of constitutional change seems to be obvious and important for accept-
ability, broad participation in constitutional politics as normative criteria is contested in science as 
well as in politics  (Hart 2003: 2).  Especially for supranational and international organisations as 
the EU and the UN it is a challenge to find new and effective mechanisms to secure wider par-
ticipation in constitutional change. In political communities with unsettled geographical bounda-
ries and different national histories of ethnic and social inclusion inclusiveness is a particular chal-
lenge (Shaw 2001: 8). Genuine public participation can be defined as social inclusion of a strong civil 
society combined with mechanisms of civic education, summed up in the term “new constitu-
tionalism” (Hart 2003: 3) which is specified as a conversation conducted by all concerned and an 
early institutional integration of all players.  

When evaluating actor constellations, it should be glanced at appropriate modes of representation 
that ensure the inclusion of all societal groups and interests into the political process. While in 
differentiated societies and especially in complex multi-level systems like the EU and the UN, 
modes of representation are essential, we should look whether there are balances between representa-
tion and direct deliberation. One prominent argument of those arguing for a European or even UN 
constitution was that such a document could close the EU’s legitimacy gap and provide reasons 
for the democratic deficit (Bohman 2004: 315). In this sense, elements of democratic legitimation, e.g. 
via strong parliamentary assemblies, should be included as well as direct-democratic citizens and civil 
society rights. The participatory rights of member-states and their sub-units have to be settled and the 
definition of responsibilities in order to enable citizens to take actively part in political processes has to 
be clearly elaborated.   
 

3. Power structure and resources 
 
For actors to behave in equal power structures, from a normative point of view, they must be 
able to act under conditions that provide horizontal checks against a misuse of power by majorities 
(McHugh 2002: 3) and therefore ensure minority veto rights. This becomes especially relevant in 
contexts like the EU and the UN where we are faced with totally heterogeneous societies and 
actors. In order to influence decision-making, each one affected must have equal chances of access to 
the political process that exceed mere voting procedures (Klinke 2007: 7).    

Concerning the debates between actor constellations and public spheres, an informed debate is 
of importance as well as a close connection of strong and general publics (Eriksen / Fossum 2002). Dur-
ing this equitable interplay between public sphere and institutionalised will-formation, the general 
public has to have the last word (Fossum / Menéndez 2005a: 254 et seq.).  We suggest the proc-
ess to be universal in the sense that free access to discussions is guaranteed and to consist of trans-
parency and publicity of information with the result that no power inequalities result from a dissimilar 
basis of information.  
 

4. Difference of ideas and interests 
 

Supranational and international regimes as the EU and the UN are shaped by numerous differ-
ences of ideas and interests. Related to this statement is the request for a recognition of difference of 
ideas and interests (Walker 2002). We assume that the impact of a difference of ideas and inter-
ests in heterogeneous political systems can be a positive potential for legitimate and effective 
decision-making. The conditions are that actors take differences seriously, that structures of con-
stitution-making are suitable for recognising differences and that actors deal with differences in a 
democratic and communicative way (Landfried 2006).    
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In this context, several criteria have to be fulfilled: besides an informed debate, freedom of discourse 
(which means the possibility of a free exchange of arguments) and accountability of the process 
(feedback from discussions to the political process and decisions as well as the responsiveness to 
legislation) is of crucial importance (Frisch 2007). All interactions should foster mutual learning and 
in the end lead to the ability to find a consensus or to agree to a compromise (Abromeit 2007).  Above all, 
the process of constitutional change has to dispose of rationality which means on the one hand 
balanced relation of modes of argumentation and bargaining (Scharpf 2000: 219-229) and on the 
other hand a concentration on common goods rather than on particular interests (Habermas 
1998: 166). 
 

5. Normative criteria in different phases of constitutional change 
 

The formation of a democratic constitutional change requires several steps and tests to enjoy 
legitimacy. Constitutional change cannot be reduced to a unique moment (Fossum / Menéndez 
2005a: 257). According to Tully, a constitutional framework should be critically reflected con-
tinuously and seen more as set of interlocking processes than as a single event or document: “A 
constitution should be seen as a form of activity, an intercultural dialogue in which the culturally 
diverse sovereign citizens […] negotiate agreements on their forms of association over time in 
accordance with three conventions of mutual recognition, consent and cultural continuity” (Tully 
1995: 30). Even before analyzing the empirical cases, we suppose that not every normative de-
mand can be ensured in every phase of constitutional change. With regard to practical politics, 
while in some phases the effective decisions-making by elites seems to be the appropriate manner 
of action, in other phases broad participation could be the best criterion in order to gain legiti-
macy of the process and the result. Therefore, we propose here a phase-specific model with dif-
ferent normative demands which will be further elaborated after the empirical testing. According 
to the developed phases below, we propose the following normative criteria for the several 
phases of constitutional change.  

The origin of constitutional change may on the one hand result from the necessity of constitu-
tional improvement towards effectiveness and on the other hand towards more democracy. Be-
cause specific knowledge and expertise is needed in order to identify a constitution’s and a soci-
ety’s weaknesses and improvement requests, this incentives should be pressed ahead by political 
and social elites (top-down process). Though, those elected or non-elected elites have to provide reasons 
for the necessity of constitutional change. In order to tie this phase to a general public will that 
can authorize strong publics, the public opinion has to be examined and included. This means, that 
even if a constitutional moment is artificially articulated by some self-chosen elites, the democ-
ratic process of discussing this proposal has to be opened immediately.  

The phase of setting the agenda is some kind of crucial because the agenda for the whole fol-
lowing process is shaped. Here it is determined whether actors can have an influence to push 
through their ideas and interests during the process of constitutional change. Because this phase 
channels the interests, a debate in strong as well as in general publics has to be forged based on open 
deliberation. In this period, an informed debate based on the universal access to information and the proc-
ess is the precondition for discussions that guarantees freedom of discourse. A close connection of both 
strong and general publics is as well required as the accountability of the process: it has to be ensured 
that raised objections and expectations of the general publics are actually incorporated in the po-
litical process and can have an influence on the following political decision-making. Hart (2003: 
2) identifies as one of the principles of “new constitutionalism” that a prior agreement on broad 
principles in the beginning of constitutional change is seeked.  

During the period of choosing the arena the decision is one about who takes place in the 
preparation of constitutional change and how effective this process may be. The choice of the 
institutional body for constitutional change affects both the process and the outcome (Closa 
2004: 184). This arena may be representative, directly-democratic, delegated or elections for con-
stitution-making assemblies. “One level is not more or less democratic, but rather to be judged as 
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democratic according to different criteria of adequacy.” (Bohman 2004: 319). The advantage of 
particular assemblies for constitutional change is that they are “protected from the pressure of 
force and passionate opinions that make rational argumentation difficult or impossible” (Mag-
nette 2005: 437). Ackerman (1992: 51 et seq.) also argues for a different institutions for constitu-
tional change for the reason that it separates the process from normal politics, increases the 
know-how of those concerned with the reform and infuses participants with a personal interest. 
From a normative point of view, it is important that balanced modes of representation and directly-
democratic elements are chosen. The inclusion of as many interests as possible is crucial for the legiti-
macy of the process (Elster 1998, Eriksen 2007). Nonetheless, in order to secure effectiveness 
and quality of the process, the act of choosing the arena has to be conducted by executive political 
elites that have at least an indirect legitimacy from the people. In times of low public participation and 
conditions of diversity in international relations (Klinke 2007: 5), constitution-making has to be 
carried out by representative institutions that are shaped in a manner that they reflect the constitu-
tional will and interests of the people. Therefore, the process of choosing the arena has to be 
transparent and modes of intervention have to be provided. Normatively preferable would be a polity-
wide election of the Assembly’s composition (Fossum/Menéndez 2005a: 386) that is a “polycen-
tric, multi-levelled, large-scale, and multiperspectival” (Bohman 2004: 325) one.  

The process of will-formation and decision-making is subject of an inner-institutional logic and 
shaped by the distribution of rights and powers among actors and institutions, by decision-
making procedures and inclusion of those who are affected into the political process. Because 
basic principles of constitutional change are decided in this phase, it is of crucial importance that 
the following normative demands are fulfilled. To assure effective decision-making, we have to 
consider this phase as deliberation of elected political elites and experts that is transparent to functional 
differentiated transnational public spheres and observes the input from civil society that has to be incor-
porated via specific channels. A close attention to the reaction of general publics is needed in order to tie 
elite decision-making to the general public will. In the period of will-formation and decision-
making, when the output of constitutional change is determined, normative demands for modes 
of argumentation are the following: Especially under condition of difference, the recognition of dif-
ferences of ideas and interests is of crucial importance. The rationality of the process is as well funda-
mental as a balance of modes of arguing and bargaining that foster mutual learning and keep the 
common good at the back of actor’s heads.  

After this period, the output and substance is at stake: Because the substance is the basis for 
successful constitutional change, the draft should reflect a consensus or at least a “reasoned compromise” 
(Landfried 2006: 770) which reflects all interests of relevant actors as well as citizens’ desires for 
constitutional change. In processes of constitutional change beyond the nation state, an “agree-
ment based on preference differences” (Elster 1998: 101) would be a normatively well result. 
After an inclusive decision-making process, the draft has to be made transparent to the general 
public so that all who are interested can form an opinion. This process of free opinion-forming, 
which should be characterized by an interplay between strong and general publics has to continue long 
enough and all relevant documents have to be accessible to the public. Provisions have to be guaran-
teed that incorporate citizens’ claims into the eventually re-drafting phase.  

The last phase is the phase of ratification. Even if, according to our argumentation, the 
process prior to ratification is of particular importance, the last “test” has to expose the output of 
constitutional change to public approval. This approval of the final text may be adopted by various 
combinations of representative legislatures, courts and referendums (Hart 2003: 2). Because the 
output of constitutional change affects all citizens living in the community, the result of constitu-
tional change has normatively to be exposed to final popular sanction: A final vote by people (refer-
endum) or by their representatives should conclude the process of constitutional change.     
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Figure 3: Phases of Constitutional Change and normative Criteria  
 
Phase of Constitutional Change Normative Criteria 

Origin of Constitutional Change Elite-driven process.  
Providing of reasons for necessity of constitutional change.  
Inclusion of public opinion.   

Setting the Agenda Debate in strong and general publics based on open delib-
eration.  
Freedom of debate. 
Informed debate. 
Universal access. 
Accountability. 
Connection of strong and general publics.  

Choosing the Arena Political elites with democratic legitimacy .  
Balance of representative and directly-democratic elements. 
Inclusion of interests.  
Transparency.  
Representative institutions.  
 

Will-Formation and decision-
making  

Deliberation of elected elites and experts.  
Rationality.  
Recognition of differences.  
Transparency.  
Observation of input from civil society.  
Close attention to reactions of general publics. 

Output and Substance  Reflection of consensus / compromise.  
Transparency.  
Interplay between strong and general publics.  
Universal access to information. 
Adequate durability. 
Incorporation of citizens’ claims.   

Ratification Final vote by people or by people’s representatives.  
Need for final popular sanction.  

 
 
III. Case Studies 
 
Two case-studies are the empirical basis of our research. In the first case-study, we deal with con-
stitutional change in the EU after Nice 2000 and in the second case-study the reform of the 
United Nations is regarded in the wake of the World Summit 2005.  

Constitutional politics in the EU and the UN are shaped by two processes of constitutional 
change at the same time. The first process is about the incremental change of interpreting pri-
mary and secondary law in relation to national constitutions. Here, especially the process of judi-
calization of European integration has made clear how far-reaching European decision-making 
has come in relations to national law-making (Haltern 2005). The second process is about change 
through treaty-making. Defining the treaties of the EU as well as of the United Nations as consti-
tutional law means that we have to look at changes of these treaties. The treaties are understood 
as quasi-constitutions and therefore processes of European integration and the evolution of the 
United Nations system have been described as constitutionalisation (Weiler 1990; Frowein 1994, 
2000; Bryde 2003; Habermas 2004). In this context, we focus on constitutional change by treaty-
making in the EU and the UN. The guiding research question in both studies will be in which 
way the constellation of actors in different phases of constitutional change did have an impact on 
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the substance of changes. It is the aim of the comparison to test the hypothesis of a correlation 
between processes of constitutional change and the output. The independent variables of actor 
constellations and discourses among/between actor constellations as well as the subsequent cate-
gories will be taken as tools for analyse of constitutional change across different phases.  
 

1. The European Union’ s constitutional change  
 
The constitution-making process of the European Union focuses mainly on the attempt to estab-
lish a draft constitutional treaty after the failure of the IGC at Nice 2000. What followed was a 
very complex decision-making process which included all levels of the multi-level-system of the 
European Union. Also, a wide range of issues were subject to change. However, it is not the at-
tempt of this paper to explain overall change in competences, institutions and policy fields. Con-
clusions about the outcome of the overall constitutional change can be found elsewhere (Dash-
wood/Johnson 2004; Peters 2004; Schwarze 2003). In order to understand the precise influence 
of actor constellations we thus concentrate on one aspect of constitutional change: the change 
towards the Common Foreign and Security Policy as a policy field on its own. While this ap-
proach carries the downside of excluding the experiences of change in other policy fields, it will 
be narrow enough to focus on the micro-events that are important to the understanding of con-
stitutional-change        
 
a) Origin of constitutional change 
 
The origin of constitutional change is difficult to determine. Indeed, if the constitution is to be 
seen as a document providing legitimate and effective politics, the need for constitutional change 
will rise when these feature of a constitution do not seem to be fulfilled any longer. The failure of 
Nice (Hummer 2002) led to the conclusion that further EU enlargement would have to be ac-
companied with constitutional changes. However, rather than a constitutional moment outspo-
ken by a collective will of the people and wide acceptance for the necessity of change, the gov-
ernments of the EU` s Member States took up the idea of a Convention developing the draft 
constitution. Indeed, this moment or origin of change matched earlier initiatives by the European 
Parliament and national parliaments to look into constitutional change (Meyer/Hartleif 2002). 
Also, the executives seemed influenced by the positive development of the Convention on the 
Charter of Rights and Freedom (Raube 2007b). While the new Convention seemed to be even 
more inclusive than the former Convention on the Charter (Häberle 2005) and, as proven several 
times, widely more inclusive than former IGC`s (Shaw 2001; Closa 2004, Pollack/Slomski 2004), 
the dominant actor constellation was the European Council following the Nice IGC. Thus, the 
institutional structure underlying the constitutional moment was one of internally cooperating 
executives which looked for more effective and legitimate methods leading to a desperately 
needed (constitutional) treaty-change in times of EU-enlargement. In this way then, the democ-
ratic structure legitimating the executives’ decisions derived from the national contexts, whereas 
there is no elected government in the EU (Peters 2004). While the European Parliament might be 
seen as pressuring towards more open procedures of constitutional change, the governments 
acted without seeking the consent of their national parliaments back home. Its representative 
function can be questioned accordingly. Indeed, the dominant role of the European Council, 
which has long grown out of its former role as a fire-side chat (Dann 2006), took the decision as 
an exclusive, non-open and in-transparent actor constellation. It is well-documented that this 
constitutional process based mainly on the will of those Member States interested in a more le-
gitimate and effective European Union. Still, it cannot be said that the decision was explicitly 
taken against a member state` s government` s will. However, specific interests were served with 
the decision to negotiate treaty-change: Especially Germany expected to gain more through a 
more democratic structure and decision-making by being represented according to its actual size. 
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Also, critiques on the European Union expected the Union to lose powers vis-à-vis the nation 
state or diminish the extension of EU powers.  
 We cannot say a lot about the discourses which took place between and among the actor 
constellation. Still, we can assume that the discourse was tremendously influenced by Joschka 
Fischers Humboldt speech in 2000 in which he openly assumed that it was time to finalize Euro-
pean integration (Fischer 2000). Also, the European Parliament COSAC and an epistemic  group 
of experts at the European University Institute in Florence took decisions in which they pledged 
for a constitutional reform conducted by a Convention (Raube 2007b). We can assume that these 
decisions which took place before the summit Nice contributed to a Europe-wide discourse 
(Meyer/Hartleif 2002).      
 
b) Setting the agenda and choosing the arena 
 
In the mandate of Laeken (annexed to the conclusions of the European Council at the 14th and 
15th of December 2001), a wide-range of questions eventually leading to reform were raised.1 In 
short, the reform proposals range from a clearer distribution of competences in the European 
Union, an easier functioning of the Union` s instruments as well as more democracy, transpar-
ency and efficiency.2 In the EU`s Common Foreign and Security Policy, concrete reform propos-
als were discussed by Laeken and, thus, set out a concrete mandate. Especially, according to the 
mandate the capability and actorness of the European Union shall be enhanced.3 Questions of 
transparency and democracy are not directly linked to the Foreign and Security Policy of the 
European Union. Clearly, the institutional structure based on the “constitutional moment” to 
develop the mandate of Laeken was an executive structure and the mandate for treaty-change was 
made behind closed doors of the Council machinery. Finally, the European Council decided on 
the mandate. The public and more so – academic – exitement about the possible reforms and the 
Convention forgot to ask how the change came about. Indeed, Joseph Weiler asked why the 
European Union had to take up this new approach of treaty changes on the background of a 
successful European Sonderweg over the last 50 years of integration (Weiler 2003). Quite alike, 
the mandate was not democratically voted upon. The European Parliament made earlier attempts 
to propose constitutional change. But treaty-change was based on article 48 EUT and the Euro-
pean Council was unlikely to give away its prominent role in deciding about the moment and 
method of constitutional change.4 Without using Art. 48 EUT directly, the European Council  
opened the constitutional change.  

The mandate of Laeken was quite wide-ranging. But we can see in the case of Foreign 
and Security Policy that certain present interests were not represented in the mandate: The Euro-
pean Parliament`s attempt to get more influence in the foreign policy decision-making processes 
(Wagner 2006; Raube 2008) was not even represented in the mandate, because the issue of trans-
parency and more democratic control of foreign policy was not explicitly raised. Thus, the actor 
constellation – the European Council – already shaped the mandate and made powerful players – 
such as the governments vis-à-vis supranational institutions – heard. Within the actor constella-
tion, it might be argued that only some countries were likely to pledge for more European capa-
bilities and that these countries dominated the agenda of the mandate in the sense that the 
Laeken mandate indeed wanted to enlarge European actorness. However, especially after devel-
opments after the St Malo summit in 2000, also Britain confirmed its interest in a larger role of 
the European Union in Foreign and Security Policy (Duke 2000). Especially those differences of 
actors like the European Parliament seemed not to be represented.         

                                                 
1 See Declaration of Laeken ( annex to the Conclusions of the European Council, 14th and 15th December 2001).   
2 Ibid. 
3 Ibid. 
4 Article 48 EUT states: “The government of any Member State or the Commission may submit to the Council pro-
posals for the amendment of the Treaties on which the Union is founded.” 
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The discourse among and between the actor constellation was mainly a discourse among 
governments. The decision-making process did not involve a formal decision-making or consult-
ing function of the Commission or the European Parliament. Thus the discourse followed the 
logic of the institutional setting and dominance of governments without the possibility of an 
enlarged involvement of parliamentary or public discourse.    
  As mentioned earlier, choosing the arena and setting the agenda do sometimes fall to-
gether and interrelate.5 The arena – the Convention – was also introduced by the Laeken man-
date. Whereas – except for some areas in Foreign and Security Policy – the mandate set out quite 
extensively options for reform, the real “firewalls” were introduced by the institutional set-up of 
the Convention. Here, the actor constellation becomes quite important because it was argued that 
certain governments made extensively use of their position to build into the Convention a rather 
non-supranational-leaning and intergovernmentalist Presidency (Magnette/Nicolaidis 2004). In 
this context then, the preparatory character of the Convention has to be mentioned: It was no 
constitutional assembly with the Kompetenz to change the constitution. The Convention was 
only preparing the draft for treaty-change. However, the decision to pick the Convention as an 
alternative to IGC reform was pushed forward by the Presidency of the Belgian government 
(Magnette/Nicoladis 2004). We can thus see that internal constellation of actor constellation do 
have a crucial input.  The decision to pick the Convention as the constitutional arena can thus be 
explained by actor constellations and the discourses among and between actor constellations: The 
European Council enabled its presidency to push for an institutional change in constitutional 
change and take into account internal as well as external discourses about the necessity to intro-
duce a European Convention. What seems noteworthy is that the Belgian presidency pushed the 
model of the Convention which had successfully been established by the Convention on the 
Charter of Fundamental Rights – a step which had been proposed by the European parliament 
and others earlier in 2000 (Raube 2007b). Of course, in this way powerful players and differences 
mattered and were reflected upon in the decision to set up the Convention. The discourse was 
yet not structured in a democratic fashion – it remained intransparent and executive-driven. The 
actor constellation of the European Union influenced the decisions of the day without being 
questioned or controlled. Only by using Art. 48 EUT the European Council would have had to 
consult the European Parliament (without necessary parliamentary consent).6 In this way then, 
the Convention can be seen as a model enhancing inclusiveness and representation in the Euro-
pean constitution making process – especially by including a wide range of different actors 
including (back then) non member state actors (Shaw 2001; Closa 2004). However, the decision 
to set up the delegated model of the Convention was not backed by any democratic decision – 
only a decision made by representative governments which themselves thought it was appropriate 
to change the constitution-making method in times in which their former IGC approach did not 
lead to any further effective and legitimate constitutional change.           
 
d) Will-formation and decision-making 
 
In the case of will-formation and decision-making on the Foreign and Security Policy we can see 
how will-formation and decision-making inter-related in the actor constellation of the Conven-
tion.  

                                                 
5 See Declaration of Laeken, op. cit.: “In order to pave the way for the next Intergovernmental Conference as 
broadly as possible, the European Council has decidied to convene a Convention composed of the main parties 
involved in the debate on the future of the Union. In the light of the foregoing, it will be the task of that Convention 
to consider the key issues arising for the Union`s future development and try to identify the various possible 
reponses.” 
6 Art 48 EUT, paragraph 2: „If the Council, after consulting the European Parliament and, where appropriate, the 
Commission, delivers an opinion in favour of calling a conference of representatives of the governments of the 
Member States, the conference shall be convened by the President of the Council for the purpose of determining by 
common accord the amendments to be made to those Treaties. The European Central Bank shall also be consulted 
in the case of institutional changes in the monetary area.” 
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The institutional structure of the European Convention is the declaration of Laeken 
stemming from the “constitutional moment” – rather the decision of the member state govern-
ments – to decide for constitutional change. The Convention itself was more inclusive than the 
former IGC`s , however it was not elected and missed functions of conventional constitutional 
assemblies. However the Convention`s internal structure was important and, here, major “boot-
strapping” (Elster 1992) was based on the Declaration of Laeken. We can see that next to the 
delegates from the national governments and parliaments, the national governments and parlia-
ments of future Member States, the European Parliament and the Commission, the Presidency 
and Secretariat played a crucial role in fostering will-formation. Indeed, the prominent figure of 
former French President Giscard d`Estaing has also caused political science analysis to focus on 
the question of leadership and individual actor influence in the Convention (see e.g. Magnette/ 
Nicolaidis 2004). Indeed, as his vice-president, Giuliano Amato, has mentioned, the role of the 
President is also the role of an engine pushing the will-formation process of the Convention.7 
The Secretariat, especially the Secretary Sir Kerr, was always in close contact with the President 
and was able to push constitutional debate. The Secretariat itself – a group of 20 diplomatic ser-
vants from the Member States – was wholly responsible for the developing the new constitu-
tional text on the basis of the results of the working groups and the plenary debates.  

The working of the Convention was based on the rules of procedure.8 Based on the Con-
vention`s own invention, the rules of procedure did set out consensus as the decision-making 
procedure. In this sense, the decisions had to be taken on the grounds of consensus among the 
different actors and components in the Convention and consensus had to be decided to be evi-
dent by the Presidium. Here, we can see that consensus is not to be mixed up with unanimity. In 
the actor constellation of the Convention this means that again we have to look for actor constel-
lations - such as the Presidium – influencing the final outcome of the Convention. However, we 
also have to look into the will-formation and decision-making process itself. Here, the Conven-
tion was structured by the fact that – according to the President`s words – a first phase of delib-
eration would introduce the major ideas and interests by the members on the ground of the 
Laeken mandate; a second phase of working groups would work on the concrete reform propos-
als stemming from the plenary debates in the first phase; a third phase in which based of the 
working groups the final decision-making would be made on the consensus of the different ac-
tors and components of the Convention. 

The actor constellation of the Convention was delegated and inclusive, most of the de-
bates were also open and transparent. The members of the Convention were however not 
elected, but delegated. This meant that they had to keep in mind that consensus was basically 
influenced by a possible rejection of an following IGC and that majority decision-making would 
carry the problem that the Convention`s majority might propose a draft that could not be ac-
cepted in the round of the IGC and, thus, be subject to a revision in the IGC – as a consequence 
little would be gained.9 The consensus of the Convention had to mirror especially the preferences 
of Member States meeting in the IGC where the formal treaty changes have to be decided upon. 
This shadow of the IGC darkened the inclusive character of the Convention`s actor constellation 
by weighting the preferences of some members more than others. In so far, the Member States 
governments had more power and resources (such as actual weight and size, but also procedures 
(see categories for independent variables)). As a consequence, the extension of qualified majority 
voting in CFSP became subject to change rather late in the day: the Presidium changed the re-
spective clause and introduced QMV rather as an exception to decision-making in CFSP (Raube 
2007b).  

However, also the working groups of the Convention did make a difference to the will-
formation process of the Convention. In the realm of CFSP/ESDP there were two working 
groups dealing with constitutional changes in CFSP and ESDP. The working groups were pre-

                                                 
7 Interview with Giuliano Amato, Rome, January 2007. 
8 Rules of procedure Article 6 IV (CONV 3/02). 
9 Interview with Jean-Luc Dehaene, Vilvoorde, February 2004. 
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sided by Presidium members: the Vice-President of the Convention, Dehaene, and EU-
Commissioner Michel Barnier. Indeed, as we have shown elsewhere (Raube 2007b), the presi-
dents of the working groups did have special influence on the groups. First of all, disproportion-
ally many government representatives were members in the working group on foreign policy, 
whereas many government and parliament delegates were members in the working groups on 
defence (Raube 2007b: 161). On top, analysis showed that the presidents did try to shape the 
result of those working groups by different styles: Whereas Dehaene tried to find a consensus 
among all different interests and ideas, Barnier rather pushed the proposals into the one direction 
of a more effective ESDP. Moreover, Barnier`s final report was based on a proposal by the 
French and the German government which was brought up in the Working Group (Raube 
2007b: 231). E.g. the initiative tried to establish the concept of a “solidarity clause” and “en-
hanced cooperation” in defence. However, especially members from the new future Member 
States were openly against the latter form of co-operations, because they both would threaten 
NATO cooperation. In the working group on foreign policy, especially the United Kingdom was 
not willing to go into the direction of general majority-voting on CFSP matters. Also, a larger role 
of the European Parliament was denied. While Dehaene looked for consensus in his working 
group, proposals for constitutional change were not as far-reaching as in the defence working 
group. However, both working group reports and proposals remained most influential, because 
they transformed the former plenary debates of the Convention into written proposals and thus 
shaped future debates and decision-making in the Convention. All proposals of the working 
groups on defence, e.g. the establishment of a defence military agency, structured and enhanced 
cooperation or the very solidarity clause made it into the final draft of the constitutional draft.10 
Also most of the crucial proposals of the working group on foreign policy, e.g. the “double-
hatted” foreign minister, the foreign minister as vice-president of the Commission or the forma-
tion of a European diplomatic corps made it into the final draft of the Convention.11  

In the end, one might say that the draft in CFSP/ESDP was very important in the overall 
context of constitutional reforms. Answering a questionnaire, most Convention members stated 
that the Foreign and Security Policy was an important subject in the Convention (Raube 2007b: 
181). Thus, it does not surprise that discourses among members of the Convention were not only 
based on arguing and the persuasion of others by better arguments. Indeed, if Foreign and Secu-
rity Policy is seen as important, we can judge it as a “high politics” (Hoffmann 1982) and we 
might expect bargaining to be in place, too. Indeed, different to Nicolaidis/Magnette (2004) in 
the field of high politics and the subject of Foreign and Security Policy, we can see that arguing 
and bargaining are features of discourses in the conventional plenary debates not only at the end, 
but throughout the constitution-making process (Raube 2007b; see also Holzinger 2005). Also, 
we have evidence that bargaining by means of threatening takes place in the Convention. How-
ever, based on the procedural rules of the Convention in the plenary arguing is the main form of 
communicative action (Raube 2007b). Democratic structures and participation do play a role, but 
in the debates and following will-formation in the working groups and the Presidium we can see 
that Foreign and Security Policy is a subject where we can especially observe the representation 
of governments. The powerful Member States played a crucial role in the process of will-
formation. Differences were basically dealt with on the level of governments.                               
 
e) Output and substance 
 
Normally, the Convention` s draft should have been easily decided upon by the following IGC. 
In turn output and substance of the new constitutional treaty could have been presented to the 
public. Indeed, as others have pointed out, the Convention` s draft was again subject to negotia-
tions at the IGC (Dinan 2004). But a (necessary) compromise could not be found because of the 
Spanish and Polish interests against the new distribution of votes in the qualitative decision mak-

                                                 
10 See Report of the Working Group on Defence, 16 December 2002, CONV 461/02. 
11 See Report of the Working Group on Foreign Policy, 16 December 2002, CONV 459/02. 
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ing. The actor constellation had changed once more. It was still based on article 48 EUT that the 
IGC met, still hardly democratic, inclusive and transparent, still providing better chances for 
powerful Member States and thus able to overlook differences. However, it had changed because, 
different to the Convention, the future new Member States now appeared as members having the 
same rights as Member States. In the Convention the 10 new European Member States were only 
observers and they had – according to the rules of procedure – no formal right to prevent con-
sensus. However, in the new IGC also the future Member States were able to prevent a unanim-
ity decision to take place. 
  The failure of the IGC in the fall of 2003 has been linked to the poor leadership of Italian 
prime minister as EU Presidency (Dinan 2004). In the shadow of major bargaining over QMV, 
also the enhanced cooperation in defence is abolished. Instead, the way more inclusive defence 
clause is included in Art. 41 VII. This defence clause is an addition to the solidarity clause of the 
Convention and secures the collective defence of all Member States in the case of an aggressive 
against one of them. The earlier enhanced cooperation would have rather provided a new flexibil-
ity of defence integration. The new clause guarantees integration in cooperation with the defence 
commitments in NATO (Raube 2007b). The structured cooperation in the area of security coop-
eration, however, remained unchanged, because the United Kingdom was very interested in this 
flexible approach and new Member States concerns could be eased (Howorth 2004).    

In a way the composition of the actor constellation can explain the new negotiations on 
the draft constitution. It seems that especially the pro-atlantic Member States governments at 
time (UK, Netherlands, Spain, Denmark, new Member States (see e.g. Edwards 2006)) were able 
to get through their interests in abolishing the enhanced cooperation. In a way then, the states 
that will definitely have problems with this approach are the former neutral or non-alligned coun-
tries, like e.g. Ireland. It remains to be seen if the Irish will accept the constitution as it stands. 

The character of the IGC brought new actors to the constitutional table. After resolving 
the crisis of non-acceptance (Cameron 2004), the draft was completed and amendments ac-
cepted. In the end, the IGC was able, to take into account the concerns of some Member States 
which already raised their voices against the constitutional draft of the Convention (Raube 
2007b). On the other hand, the further defence integration is the ultimate goal of larger Member 
States – such as France and Germany. The United Kingdom has signalled further willingness to 
cooperate in defence if NATO is not contrasted by the European approaches.  

While the substance of the constitutional treaty was likely to have a crucial input on the 
future effectiveness of the European Union, the question of legitimacy remained problematic. 
While the European Union gained democratic elements in other parts of the new constitutional 
treaty (Peters 2004), the constitutional treaty did not change the “double democratic deficit” of 
the Foreign and Security Policy (Wagner 2006; Raube 2008). In the short run, at this stage the 
European Union actor constellation was able to come up with a constitutional treaty which found 
consensus among Member States.            
 
f) Ratification 
 
Ratification is not completed until today. The ratification phase of the constitutional treaty is yet 
another phase in which a new actor constellation appears. Indeed, according to the different 
modes of ratification there can be different actor constellations in the ratification phase. Whereas 
several Member States already decided to accept the treaties (some oft them by parliamentary 
consent, some by referenda (see: Raube 2007a)), the process came to a halt by the non-
acceptance in France and the Netherlands. Indeed, we might realize that in both cases the consti-
tutional draft was not the only reason for non-acceptance. Rather, also matters of internal non-
loyalty with the current government caused the defeat. However, as polls in France made clear 
some reasoned that the European draft itself was not sufficient. However, there is hardly any 
evidence that the Foreign and Security Policy was a major obstacle. In Germany the German 
Bundestag voted in favour of the Constitution, whereas all but one Land voted in favour of it: 
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Mecklenburg-Vorpommern governed by the Social Democrats and the left leaning Die Linke 
contained, because the coalition partner Die Linke does not accept the widened military role of 
the European Union established in the new treaty. 
 The interesting thing about the ratification phase is that in the meantime the German 
presidency has pushed forward a reformed treaty draft in which there are several changes. Again, 
the presidency conducted closed-door travel diplomacy before the European Council in 2007 in 
order to finalize the negotiations among the governments in a new Reform Treaty in June 2007. 
In Foreign and Security Policy the United Kingdom was able to change the name of the envis-
aged Foreign Minister – as today it will be called High Representative. Also, there are new en-
trance dates of the new QMV (from 2014 onwards), the Charter will not be in place in the United 
Kingdom, etc. In fall 2007, in Lisbon the IGC accepted the new treaty. It is not called constitu-
tion any longer. After the defeat of France and the Netherlands the term “constitution” might 
have been too early and wide-ranging for the European Union.   
 Interestingly, the former French voters in the referendum were not asked again once 
more. The French government this time decided for a parliamentary ratification. Also, the Neth-
erlands will decide in a parliamentary fashion. The government of Denmark decided alike. Also, 
the British government seems to try to circumvent a public referendum.12 This is interesting and 
shows that at the end of the day – although some referendums still might follow – the executives 
of the Member States do have a larger say in the constitutional process of the European Union. 
The total exclusion of the public during the final German presidency showed that effective con-
stitution-making is possible in the short run.  
 

2. The reform of the United Nations in 2005 
 
The actor constellations that have influenced the 2005 reforms of the United Nations are mani-
fold: Members of the international political elite like Kofi Annan, experts of international security 
studies like Paul M. Kennedy from Yale University,  former prime ministers that acted as experts 
in committees like Anand Panyarachun being the former prime minister of Thailand, individual 
nation states, groups of nation states like the “Group of the Four” consisting of Brasil, Germany, 
India and Japan, supranational organizations like the European Union, international interest 
groups like the International Confederation of Free Trade Unions, the institutions of the United 
Nations such as the General Assembly and the Secretariat. All these actors had an impact on the 
reforms.  It could also be said that they all contributed to the fact that in the end there were no 
deep reforms of the system of the United Nations. Even if it is debated, let us assume that the 
Charter of the United Nations can be characterized to be a constitution and that the reforms of 
2005 are the result of constitutional change on the global level of politics. 

The structures and the way in which the different actor constellations were influencing in 
various phases the processes  of constitutional change of the United Nations had an impact on 
the results of the reforms.  Two independent variables that we assume can contribute to explain-
ing the results of constitutional change will be analysed: first the actor constellations in different 
phases with their respective institutional, democratic, power and difference-recognizing struc-
tures. And second the discourses and interactions within and between actor constellations (com-
pare section I and the analytical approach). 
 
a) Origin of constitutional change 
 
A reform of the United Nations has been on the agenda since the the beginnings of the 90ies of 
the last century. The 50th birthday of the international organization seemed to be an opportunity 
to adjust the structures of the organization and its decision-making rules to a rapidly changing 
world. As Paul Kennedy and Bruce Russett, co-directors of the Secretariat to the Independent 

                                                 
12 See the latest developments in that matter see the very insightful homepage at the University of Zaragoza 
http://www.unizar.es/euroconstitucion/Home.htm 
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Working Group on the Future of the United Nations supported by the Ford Foundation, were 
writing in 1995: “Fifty years old, the United Nations finds itself at a critical juncture, which 
should be honestly confronted by the Member States who are its proprietors and who endowed it 
with its present features. Two paths lie before the world community. Countries should decide 
either to reduce their demands on the United Nations, thus giving it a decent chance of carrying 
out reduced policies with its existing resources, or they should recognize the necessity of improv-
ing its capacities and grant it greater resources, functions, and coordinating powers. Avoiding a 
decision risks condemning not just the organization but the world to a deeply troubled future.” 
(Kennedy/Russett 1995: 57). 

Thus, the starting point of the reforms – the origin of constitutional change -  has been 
the  “birthday”  of the United Nations on the surface and fundamental changes of the world’s 
situation with regard to security, economy, ecology and social equality below this surface (Simeon 
2007: 15). Taking the situation of security it became more and more difficult to solve the com-
plex problems in this area by the existing structures and working methods of the United Nations. 
The many civil wars, the huge number of violations of human rights, humanitarian catastrophes 
and the problems of failing states with which the United Nations and especially the Security 
Council had to struggle in the 1990s led to a severe crisis of the world organization showing 
clearly that a reform of structures and working methods was overdue. At the same time it was 
clear that the difference of interests would make reforms extremely difficult. There were on the 
one hand the interests of the five permanent members in the Security Council. On the other 
hand there were the interests of big developing countries like India, Brasil and Mexico that did 
not want to accept any longer the privileged status of the permanent five and the interests of 
countries like Japan and Germany claiming to be entitled to get a permanent seat in the Security 
Council because of their financial contributions to the United Nations. Taking the situation of 
the economy and social equality the growing gap between poor and rich countries became more 
and more a problem that the international community of the United Nations had to tackle. In 
this policy-field too the difference of interests was considerable. It was debated how the Millen-
nium goal of “halving the proportion of people living in extreme poverty […] by 2015”13 could 
be practically reached and financed. Was the time ripe for reforms?14  
 
b) Setting the Agenda and choosing the arena 
 
Whatever the answer to this question, the project of constitutional change of the Charter of the 
United Nations was on the agenda. The actors pushing the process of constitutional changes and 
setting the agenda were the Secretary-Generals Boutrous Boutrous-Ghali and Kofi Annan. 
Boutrous Boutrous-Ghali established an Independent Working Group on the Future of the Uni-
ted Nations convened by the Ford Foundation.15 The working group was chaired by former 
prime minister of Pakistan Qureshi and former president of Germany von Weizsäcker. The  
members were former foreign ministers, former ambassadors, members of the environmental 
movement, a former representative to the United Nations, a physicist and an investment banker. 
Among 14 members of the working group seven members came from countries having a perma-
nent seat in the Security Council. Besides Germany and Pakistan the other countries represented 
were Costa Rica, India, Japan, Kenya and Poland. Thus, the asymmetrical power structure within 

                                                 
13 United Nations, “We the peoples: the role of the United Nations in the twenty-first century”. Report of the Secre-
tary-General, A/54/2000 of 27th March 2000, number 73. 
14 Paul Kennedy, The Parliament of Men. The United Nations and the Quest for World Government, New York: 
Random House 2006, p. 92 (German translation, Beck 2007) holds the opinion that the time was not yet ripe for 
reforms: “The position of Senator Jesse James Helms on a reduction of financial contributions to the United Nations 
had absolutely nothing to do with the interest of the Indian government to get a permanent seat in the Security 
Council.” 
15 The Independent Working Group on the Future of the United Nations, The United Nations in ist second half-
century, New York 1995. 
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the United Nations was repeated in the membership of the working group. The report of this 
group starts with the sentence: “Change will not come easily.”16  

The central recommendation of the working group was that Member States of the United 
Nations should “reaffirm their commitment to the institution.”17 In the opinion of the working 
group this could be done by expanding the membership of the Security Council from 15 to 23 
members including five new permanent members. The veto should be applicable only to peace-
keeping and enforcement measures. Besides improving the Security Council it was proposed to 
establish  a new Economic and a new Social Council. 

The recommendations of the working group though without immediate success played a 
role in the following process of the United Nations constitutional change.18 It was a specialized 
debate that took place in the “strong publics” of the institutions of the United Nations and in 
networks of experts. Kofi Annan who became Secretary General of the United Nations in 1997 
took up the subject and repeatedly reminded the members of the General Assembly that time 
had come to make progress in reforming the United Nations. In a speech on 23rd of September 
2003 in New York before the General Assembly he emphasized that the subject of membership 
of the Security Council would be on the agenda since a decade without anything happening. In 
the opinion of Kofi Annan the difference of interests between the Member States with regard to 
the composition of the Security Council was no excuse to stick to a very unsatisfactory status quo 
(Annan 2003: 118). 

In a next step Kofi Annan initiated a High-Level Panel that should prepare the constitu-
tional reforms.19 Thus, the arena chosen for giving a diagnosis of the problems and formulating 
recommendations for the solution of these problems, was again an expert panel. The panel 
started its work in December 2003 and consisted of the following members: chairman Anand 
Panyarachun (Thailand), Robert Badinter (France), Joao Clememente Baena Soares  (Brasil), Gro 
Harlem Brundtland (Norwegia), Mary Chinery-Hesse (Ghana), Gareth Evans (Australia), David 
Hannay  (United Kingdom), Enrique Iglesias (Uruguay), Amre Moussa (Egypt), Satish Nambiar 
(India), Sadako Ogata (Japan), Jewgenij Primakow (Russia), Quian Qichen  (China), Nafis Sadik 
(Pakistan), Salim Ahmed Salim (Tansania) and Brent Scowcroft (USA). Again, among the 16 
members all countries with a permanent seat in the Security Council were represented. 
 
c) Will-formation and decision-making  
 
With the work of the panel, the collection of data, the consultations with non-governmental or-
ganizations, regional and scientific institutions and with publishing the report in December 200420 
the phase of will-formation and decision-making started. It would be worthwile though not pos-
sible at this stage of our research to analyse the will formation and decision-making process of 
the panel in more detail and get an impression how they have built up their information basis. 
There have been five meetings of the panel prepared by 41 specific consultations and confer-
ences that took place throughout the year 2004.  

The arena of will-formation and decision-making after the consultations in the panel went 
back to the Secretary-General and the General Assembly of the United Nations. Kofi Annan 
translated the suggestions of the High-Level Panel as well as the goals of the Millennium project 
into a report with the title: “In larger freedom: towards development, security and human rights 

                                                 
16 Ibid., p. 7. 
17 Ibid., p. 51. 
18 See f.e. Recommendation No. 166 in the report of the Secretary-General A/59/2005 of 21st march 2005 with 
regard to establishing three councils, one for peace and security, one for economic and social questions and one for 
human rights. 
19 In February 2003 Kofi Annan had already appointed the “Panel of Eminent Persons on United Nations – Civil 
Society Relations”. See the report of this group A/58/817 of 11th June 2004 “We the peoples: civil society, the 
United Nations and global governance.” 
20 United Nations, “A more secure world: Our shared responsibility”. Report of the Secretary-General’s High-level 
Panel on Threats, Challenges and Change, A/59/565, 2nd December 2004. 
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for all.”21 In the conclusion of his report Kofi Annan states: “Now is the time to act. Enough 
words and good intentions: in the present report I have largely limited myself to the decisions 
that I believe are both needed and achievable in 2005. In the annex, I have listed a number of 
specific items for consideration by Heads of State and Government.”22  

With regard to development of poor countries the report stated that there must be real pro-
gress in development. A concrete goal was formulated: “Developed countries that have not al-
ready done so should establish timetables to achieve the 0.7 per cent target of gross national in-
come for official development assistance by no later than 2015, starting with significant increases 
no later than 2006 and reaching 0.5 per cent by 2009.”23 This recommendation was taken over 
from Jeffrey Sachs’s “Practical plan to Achieve the Millennium Goals.”24 It would have been real 
progress in development if this concrete recommendation would have been accepted by the 
heads of state and government at the World Summit in 2005.  

With regard to the General Assembly the report of the Secretary-General was more far-
reaching than the recommendations of the High-Level panel. Kofi Annan directly criticized the 
method of consensus-building in the General Assembly that in his opinion does not lead to de-
liberation and debates: “Consensus (often interpreted as requiring unanimity) has become an end 
in itself. This has not proved an effective way of reconciling the interests of Member States. 
Rather, it prompts the Assembly to retreat into generalities, abandoning any serious effort to take 
action. Such real debates as there are tend to focus on process rather than substance and many 
so-called decisions simply reflect the lowest common denominator of widely different opin-
ions.”25  

With regard to the Security Council Kofi Annan supported in his report the position of 
the High-Level Panel on threats, challenges and change. The Security Council should be “broadly 
representative of the realities of power in todays world.”26 To make the Security Council more 
representative membership of the Security Council would have to be increased. Members “who 
contribute most to the United Nations financially, militarily and diplomatically, specifically in 
terms of contributions to United Nations assessed budgets, participation in mandated peace op-
erations, contributions to voluntary activities of the United Nations in the areas of security and 
development, and diplomatic activities in support of United Nations objectives and mandates.”27 

                                                 
21 United Nations, „In larger freedom: towards development, security and human rights for all“. Report of the Secre-
tary-General, A/59/2005 of 21st March 2005. 
22 United Nations  A/59/2005 of 21st March 2005, p. 53. 
23 Ibid., number 49. 
24 “Investing in Development. A Practical Plan to Achieve the Millennium Goals”. Report to the UN Secretary-
General, 2005. 
25 United Nations, A/59/2005 of 21st of March 2005, number 159. 
26 Ibid., number 169. 
27 Ibid. Cp. the  table on empirical data that could serve as criteria for a  seat in the Security Council (number of 
people, economic performance, financial contributions to the United Nations and personal contributions to UN-
peacekeeping missions) in Sven Bernhard Gareis, Johannes Varwick, Die Vereinten Nationen, Opladen and Farm-
ington Hills: Verlag Barbara Budrich, 4 th ed. 2006, p. 274.  
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Table 1:  Criteria and candidates for a permanent membership in the UN Security Council* 
 
Population (2005) Economic Performance 

(Contribution to the 
World’s Gross National 

Product, 2003) 

Financial Contributions 
to the UN Budget 

(2005) 

Personnel Contribu-
tions to the UN Peace-
Keeping Operations 

(2005) 
China USA USA Bangladesh 
India China Japan Pakistan 
USA Japan Germany India 
Indonesia India Great Britain Jordan 
Brazil Germany France Nepal 
Pakistan France Italy Ethiopia 
Russia Great Britain Canada Nigeria 
Bangladesh Italy Spain Ghana 
Nigeria Brazil China Uruguay 
Japan Russia Mexico South Africa 
 
Source: Gareis/Varwick (2006: 275).  
 
* The table shows the ranking list of the first 10 nations in each category. 

 
For broadening the membership of the Security Council the panel advised two models. In both 
models a reformed Security Council would have 24 members divided among the major regional 
areas Africa, Asia and Pacific, Europe and Americas. In model A there would be six new perma-
nent seats and three new non-permanent seats for a two years term. The new permanent mem-
bers would not have a veto. In model B a new category of non-permanent members is created. 
These eight new members would be in the Security Council for a term of four years with the pos-
sibility to be re-elected. A further new non-permanent member is scheduled in this model that 
would be in the Security Council for two years having a non-renewable seat.28 

Kofi Annans report “In larger freedom: towards development, security and human rights 
for all” was delivered to the General Assembly on 21st of March 2005. The basic idea of the re-
port was a new consensus of the world community in the definition of threats. Poverty, disease 
and environmental damages were interpreted as being equally threats as interstate wars, civil wars 
and terrorism. “Not only are development, security and human rights all imperative; they also 
reinforce each other.”29  

It was now up to the General Assembly to discuss the constitutional reform and to for-
mulate a draft for the World Summit in September 2005. Thus, the  General Assembly came in 
during the final phase of will-formation and decision-making. The General Assembly does not 
seem to have been an actor constellation as important as the Secretary-General, the panels of 
experts and some Member States and groups of Member States.   

The President of the 59th General Assembly, foreign minister of Gabun Jean Ping, had to 
bargain about a draft. One day before the beginning of the World Summit the General Assembly 
adopted the  “Draft outcome document of the High-level Plenary Meeting of the General As-
sembly of September 2005.”30 Jean Ping pointed to the “difficult consultations” of the proposed 
reforms of the United Nations that had preceded the decision. “The great challenge for us …was 
to try to reconcile the often divergent views of the 191 States members of the United Nations 
regarding the efforts to be undertaken and the work to be done to meet humanity’s need for en-
hanced development, for peace and security and for the protection and promotion of human 

                                                 
28 United Nations, A/59/2005 of 21st March 2005, number 170. 
29 United Nations, A/59/2005 of 21st March 2005, number 16. 
30 United Nations, A/RES/59/314 of 26th October 2005 (decision on 13th September 2005). 
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rights.”31 The bargaining processes in spring and summer 2005 between the Member States of the 
United Nations proved to be difficult. Especially the ambassador of the United States, John Bol-
ton, brought in more than a hundred amendments to the draft at a very large stage of decision-
making (Wagner 2005: 80). The question how to make the Security Council more representative 
naturally was the most difficult problem. Here the difference of interests was huge. This is why a 
possible reform of the Security Council was discussed as a special subject outside the General 
Assembly between Member States and groups of Member States (Ibid.: 78). Nevertheless, when 
the World Summit started, a solution had not yet been found. 
 
d) Output and substance 
 
The meeting of the heads of state and government lasted for three days. The output of the  
“World Summit” 32 in September 2005 and thereby the output of constitutional change can only 
be characterized as very meager. While the formal criteria for a successful constitutional change 
being an adoption and acceptance of the reforms are fulfilled, the substantial criteria for a suc-
cessful constitutional change are not fulfilled. The reforms of 2005 neither have the potential to 
make the United Nations and their work more legitimate nor more effective. The central innova-
tion of the reforms is the Peacebuilding Commission that is established for a coordinated and 
coherent approach to post-conflict peacebuilding (Wolter 2007). The Commission is an intergov-
ernmental advisory body consisting among others of the members of the Security Council, in-
cluding the permanent members, “top providers of assessed contributions to the United Nations 
budgets”, “top providers of military personnel and civilian police to United Nations missions”, 
representatives from the World Bank and from the International Monetary Fund.33 Such a  
Peacebuilding Commission had already been proposed by the High-Level Panel and by the report 
of Kofi Annan.34 

Neither the proposed reforms for the General Assembly nor the reforms for the Security 
Council nor the concrete goals in the policy of development were adopted. The respective pas-
sages in the final document of the summit are very short and without any substance. About the 
Security Council it is said: “ We support early reform of the Security Council as an essential ele-
ment of our overall effort to reform the United Nations […]. We commit ourselves to continuing 
our efforts to achieve a decision to this end and request the General Assembly to review progress 
on the reform set out above by the end of 2005.”35 The recommendation that developed coun-
tries should give 0.7 percent of their gross national product for development until 2015 was not 
included into the final text of the World Summit. 
 
e) Ratification 
 
The output of the World Summit was discussed in the General Assembly on 16th of September 
2005. From the point of view that a legitimate process of constitutional change is a necessary 
condition for the legitimate output of this change the way in which the results of the reform were 
adopted is unsatisfactory. Göran Persson from Sweden opened as Co-Chairperson of the High-
Level plenary meeting the debate on 16th September 2005 by asking the Assembly to waive a rule 
of procedure. This rule says that a proposal should not be discussed unless copies of it have been 
circulated not later than the day preceding the discussion. Since the draft resolution had only 
been distributed in the morning before the meeting this rule could not be fulfilled.36 

                                                 
31 United Nations, General Assembly, 59th session, 118th plenary meeting, official records A/59/PV.118, p.4. 
32 United Nations, A/60/L.1, Draft Resolution 2005 World Summit Outcome, 15th September 2005. 
33 United Nations, A/RES/60/1 of 16th September 2005, numbers 97-105. 
34 United Nations, Report A/59/565 of 2nd December 2004, number 264 and A/59/2005 of 21st March 2005, num-
ber 114. 
35 United Nations, A/60/L.1 “2005 World Summit Outcome”, number 153. 
36 United Nations, General Assembly, 60th session, 8th plenary meeting, official records A/60/PV.8, p. 44. 
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But there were more deficits in deliberation during the final debate before the ratification 
of the constitutional change in the General Assembly. One speaker was allowed to give his com-
ments before the draft resolution was adopted. Rodriguez Araque from Venezuela was very criti-
cal about the process of constitutional change: “This process did in fact begin with a wide-
ranging debate that aroused the hope that, given the scope of that debate and the consultations 
that occurred initially, it would also be possible for there to be a broad and informed discussion 
that enjoyed the measured agreement of the Assembly. But then the analysis and preparation of 
the document was restricted to a small group of 32 persons, and subsequently to an ever smaller 
group of 15 persons. It is my understanding that, in the end, many of the comments made form 
various quarters were put aside by an even smaller group.”37  

It was only after the adoption of the document by the General Assembly that the debate 
took place. Arguments could not influence the result of constitutional change any more. This 
strange and not really deliberative method was even criticized by the Co-Chairperson Göran 
Persson. He said at the end of the debate: “First, as president of the General Assembly, I want to 
express my deep regret that the outcome document was adopted before some speakers made 
their statements. This meeting, as members know, was seriously delayed because of the length of 
the interventions, which were supposed to be limited to five minutes but rarely were, and world 
leaders were leaving New York one by one at a time when a very important document was to be 
adopted.”38 

The difference of interests between the Member States with a veto and the Member 
States without a veto was too big to find a solution for the central reform of the United Nations, 
an enlargement of the Security Council. The proposals of the High-Level Panel and of the Secre-
tary-General implied that new permanent members according to model A would not have a right 
of veto. This seemed the only way that the present permanent members would be inclined  at 
least to debate the proposal of an enlargement of the Security Council. Besides, to have more 
members with a veto was certainly no solution to the danger of paralysis in the Security Council.39 
Yet, the “Group of the Four” (Brasil, Germany, India and Japan) insisted on a  veto for the new 
six permanent members prescribing that the new members should not practice this veto during 
the first 15 years. The United States and China were very much against any proposal that advised 
new permanent members and even more they were against new permanent members with a veto. 
The way this huge difference of interests was dealt with was neither democratic nor communica-
tive. The two models of an enlarged and more legitimate Security Council that the experts had 
put on the table were not influential in the power-play. In the end the systematic deficit in legiti-
macy of the Security Council was prolonged. It was power that mattered not arguments.  

The same is true for the difference of interests between those Member States that do not 
want pay the concrete amount of 0.7 percent of their gross national product for development and 
those Member States that are very much in need of financial help for development. Here again 
deliberation and bargaining for compromises took place in the expert commissions, but not on 
the level of decision-making between the powerful Member States. In the end the systematic 
deficit in legitimacy of the Security Council was equally prolonged as the deficit in the politics of 
development.  
 

                                                 
37 Ibid., p. 45. 
38 United Nations, General Assembly, 60th session, 8th plenary meeting, official records, A/60/PV.8, p.64. 
39 This is why the Independent Working Group chaired by Qureshi and Weizsäcker proposed a restriction of the 
veto. The Security Council should be enlarged, the new permanent members should have a veto, but “the veto 
would be applicable only to peacekeeping and enforcement measures.” The United Nations in its second half-
century, Yale 1995, p. 16. 
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Conclusion 
 

Actor constellations in the EU proved to be in some phases of constitutional change less execu-
tive-driven, more representative, more open to an informed debate about the differences of ideas 
and interests and more open to the participation of citizens than actor constellations in the re-
form process of the UN. In the EU, there were phases of will-formation and decision-making in 
which the legislative elites could influence the output of constitutional change to a certain degree 
as in the phase of will-formation and decision-making in the Convention . There were also phases 
in which citizens in some Member States had the right of direct participation by having the op-
portunity of referenda during the phase of ratification . 

Thus, the process of constitutional change consisted of a mix of phases in which execu-
tives had the say as in setting the agenda, choosing the arena and taking the final decisions on the 
one hand and phases in which parliamentary elites and citizens came in during will-formation, 
decision-making and ratification on the other hand. In some phases of constitutional change a 
debate of actor constellations on difference of ideas and interests was possible. Even in the field 
of foreign and security policy deliberation had its place in the Convention. As some members of 
the actor constellations of the Convention were again actors in Intergovernmental Conferences 
there has been a limited “spill-over” of the role of deliberation.  This mix and the opening up of a 
still predominantly executive- and expert-driven process of constitutional change for the argu-
ments of parliamentarians and the opinions of citizens made it possible that many changes which 
strengthen European democracy have found their way into the text of the Reform Treaty. The 
exclusion of citizens and the predominance of executives in the latest phase of formulating and 
ratifying the Reform Treaty might prove in the long run as problematic for European democracy. 
But at least the way of constitutional change has resulted in constitutional change that has the 
potential for a more legitimate and effective European Union.  

The actor constellations we observe in the process of constitutional change of the United 
Nations have consisted of very closed circles of international “executive” political elites from the 
beginning. Again, the experts that prepared the recommendations of the Secretary-General were 
in the majority former members of governments or of executive bodies. The power of the five 
countries with a permanent seat in the Security Council, especially the power of the United States, 
proved to be essential. The “constitutional moment” that seemed to have come for the United 
Nations because of major changes of world politics in security, economy, ecology and social 
equality has not led to substantial reforms. The initiatives of the Secretary-Generals for a thor-
ough constitutional change and the intense work of experts were not starting points of a constitu-
tional change with debates on the difference of ideas and interests, because they were not sup-
ported by some powerful Member States. The Member States of the United Nations which in the 
end of the process of constitutional change had to decide on the reforms did not have the same 
interest in constitutional reforms as this was the case with Member States in the EU. In the EU it 
was the permanent interest of Member States in doing something about the deficient legitimacy 
and effectiveness of European governance that was one of the reasons for the final limited suc-
cess of constitutional change.  

The reform process of the United Nations was dominated by international elites like Sec-
retary Generals and experts. Far from an involvement of citizens and far from an inclusive proc-
ess in which “all politically active groups must have a voice and a place at the table” (Simeon 
2007:15), the constitutional change of the United Nations in 2005 was the result of an exclusive 
process in which elites and experts formulated ideas for a renewal of the United Nations. Even if 
there have been discussions in the General Assembly and public hearings of members of civil 
society, opening up a basically closed process had no consequences for decision-making. In the 
end the compromises that were formulated by experts and the Secretary General were sacrificed 
for the interests of Member States in the maintenance of the status quo of the asymmetrical 
power system of the United Nations.  
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So far, it is our impression from the UN documents we have studied that discourses and 
interactions took place more within than between actor constellations. The High-Level Panel on 
Threats, Challenges and Change that was established by Kofi Annan in 2003 had intensive de-
bates throughout the year of its work with scientists and non-governmental as well as regional 
organizations. But there were no sources showing that members of the High-Level Panel debated 
in a systematic way with members of the General Assembly or with representatives of the power-
ful Member States. Therefore further research is needed to have information especially about 
discourses between actor constellations in the process of constitutional change of the United 
Nations.  

The case-studies show that the structure of actor constellations in constitutional phases 
and the discourses within and between actor constellations do have consequences for the results 
of constitutional politics. Even some opening up of actor constellations for a certain balance be-
tween executive and parliamentary elites, between elites and the participation of citizens and be-
tween arguing and bargaining in dealing with differences of ideas and interests contribute to con-
stitutional changes with the potential for a more legitimate and effective governance beyond the 
nation-state.      
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