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DRAFT 

Zusammenfassung 

Die Verfassungsentwicklung und Verfassungspolitik in Kanada und Deutschland stellen 
in vielerlei Hinsicht Kontrastfälle dar, weshalb der Vergleich aufschlussreich ist. Unter 
den Bedingungen des kanadischen Föderalismus sind Verfassungsreformen extrem 
schwierig und die letzten Versuche einer grundlegenden Reform scheiterten. Im 
deutschen Bundesstaat stellen Verfassungsprobleme als auch die Regeln der 
Verfassungsänderung vergleichsweise geringe Hürden für eine Reform dar, die in der Tat 
1994 und 2006 erfolgten. Dennoch gelang es in Kanada, den Föderalismus zu 
stabilisieren, während in Deutschland die eigentlichen Probleme ungelöst geblieben sind. 
Man könnte hieraus schließen, dass Verfassungsreformen in föderativen Systemen 
unbedeutend sind. Dies trifft aber, wie an den beiden Fällen gezeigt wird, nicht zu. 
Vielmehr kann gezeigt werden, dass in beiden Ländern unterschiedliche Wege der 
Verfassungspolitik beschritten wurden, die in unterschiedlicher Weise scheiterten und 
gleichwohl Wirkungen zeigen. Der Vergleich macht Bedingungen für erfolgreichen 
Verfassungswandel erkennbar 
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1. INTRODUCTION 

Due to the tension between unity and diversity, federal systems are highly dynamic. 
Consequently, one of the central questions treated in studies on comparative federalism 
is: how a federal system can be stabilized. According to a legal approach stability has to 
be guaranteed by a constitution. However, the federal balance has to be adjusted due to 
social, economic and political development affecting the allocation of powers and 
finances between levels of government. ‘Federalism is by definition an unfinished 
business because many issues can be neither foreseen nor immediately solved’ 
(Duchacek 1970: 193). Consequently, constitutions in general and federal constitutions in 
particular are regarded as incomplete contracts, never establishing rules for all future 
situations (Farrell and Héritier 2007; Rodden 2006: 37-38). Therefore, assignments of 
powers and competences have to be renegotiated from time to time. At the same time the 
federal balance is being subject to power struggles which generate self-enforcing 
changes.  

However, it is easier to make a federal constitution that to change it. In the first case, 
without being constrained by an institutional framework an elite issues ‘informal and 
unauthorizised propositions’ (Madison 1961: 251) to the people or assemblies 
representing citizens, and the choice is then between a constitutional order and the fall-
back in the pre-constitutional state, which is in most cases highly unpleasant (e.g. 
dictatorship, civil war or anarchy). A majority of those deciding on the constitution will 
be likely to prefer a constitution compared to the status quo. As Russell Hardin has 
explained, constitution making might cause conflicts about particular rules of the 
constitution, but all actors agree that they need a constitution to coordinate their actions 
(Hardin 1999). In contrast, amending a constitution takes place in an institutional 
framework according to particular rules, and it usually implies a decision on 
redistributing rights, powers or resources. An existing constitution may be regarded as 
unsatisfactory by many actors, but those threatened to lose from constitutional change 
prefer the status quo. This situation causes distributive conflicts, in particular if rules 
concerning the relations between governments in a federal system are at stake.  

Given the difficulties in solving distributive conflicts under decision rules requiring 
qualified majorities, theoretical considerations focusing on institutionalist and rational 
choice explanations suggest that constitutional change in federal systems is likely to fail. 
But this would mean that federal systems would not be able to adjust to changing 
conditions, which not only is necessary but also occurs in reality. Constitutional theory 
has suggested two ways out of this trap of constitutional politics: On the one hand, it is 
argued that the institutional setting of a constitutional reform has to be distinct and 
separate from normal policy-making. This should induce actors to shift the frame of 
negotiations from interests to rules and norms, turning bargaining on redistribution of 
power into coordination on appropriate rules (Buchanan and Tullock, 1962; Elster 1998; 
Ostrom 1986). Moreover, citizens and not only governments should participate in 
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deliberation on the constitution (Ackerman 1991: 7). What is needed is „a higher 
lawmaking system’ that expresses the will of the people (Ackerman 1998: 409). On the 
other hand, if reforms do not succeed, constitutions can be changed in an implicit way 
(Voigt 1999). If these changes are not contested by those having the amendment power 
and accepted by citizens, they bring about incremental but legitimate adjustment. In this 
case, we should speak of evolution, in distinction from ‘unconstitutional implicit 
change’(Voigt 1999: 69-70). Again, significant change is more likely if constitutional 
issues are dealt with in an arena differing from normal policy-making. This is the case if 
debates in a particular institution or process desiged to elaborate proposals for 
constitutional reform set a new frame for normal of policy-making which can have an 
impact even when reform fails. If a reform process follows the rules and routines of 
normal policy-making tending to preserve the status quo, a shift to constitutional courts 
may generate change. 

The following study starts with these general assumption and tries to extend this kind of 
institutional approach. From an analytical point of view, explaining constitutional change 
requires to consider at least four dimension of institutional differentiation: first, between 
constitutional policy and normal policy; second, concerning the process of constitutional 
change, between initiating a reform (agenda-setting), negotiating a reform proposal and 
ratification of the proposal; third, the agendas of constitutional negotiation, that assign 
particular roles to designing and implementing actors; and finally, between explicit 
(reform) and implicit constitutional change (evolution). I argue that successful change 
depends on the particular arrangement regarding these institutional dimensions with 
appropriate change being less likely if constitutional policy is not sufficiently shielded 
against interests and conflicts of normal policy-making, if constitutional change is 
negotiated in intergovernmental bargaining, if governments control the process of 
ratification, and if constitutional regulations reduce the room for evolutionary adjustment.  

With the following case studies on Canada and Germany, I outline diffenent patterns of 
constitutional change in federal systems. Canadian federalism went though serious crises 
between about 1980 and 1995. Despite failed attempts to reform the constitution, 
Canadian federalism appears as robust, flexible and resilient (Bakvis and Skogstad 2008; 
Simeon 2006: 314-332; Stevenson 2004). German federalism was confronted by the dual 
challenge of German unification and European integration. Calls for a reform of the 
federal system intensified and led to constitutional reforms in 1994 and 2006. But the 
effects of these reforms are limited; they have increased rigidity of the federal system 
without improving its performance. Hence Canadian constitutional policy succeeded 
despite failure of reform, while German reforms have been passed but without substantial 
improvements. These contrasting cases can be used to elaborate the theoretical concept 
sketched above. 
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2. AN ANALYTICAL FRAMEWORK 

Constitutions can be changed in an explicit way, i.e. by amending the wording of the 
written rules, and in an implicit way, i.e. by re-interpreting constitutional norms in 
political practice or court decisions (Voigt 1999: 145-176). Effectiveness of change is 
difficult to determine on an abstract level of reasoning. Generally speaking, the extent of 
change is an important criterion, but the required change depends on the problems at 
stake and particular situation. In the following case studies, I consider only constitutional 
policies that were initiated due to pressure for significant change in the structure of the 
federal system and thus require reform instead of limited amendments. Moreover, in 
order to stabilize a federal balance of power, constitutional change has to be legitimized. 
Constitutional policy has to follow procedural and decision rules and decisions have to be 
accepted by citizens and actors implementing the constitution. Explicit change which is 
not legitimized in this way ends in a constitutional revolution, while illegitimate implicit 
change leads to an erosion of the federal system. Legitimate types of change are here 
labeled reform and evolution. 

 
Table 1: Modes of constitutional change 
 

 legitimate illegitimate 

explicit change  reform revolution 

implicit change  evolution erosion 

 

Rules and procedures that create legitimacy necessarily assign veto powers. The 
existence of many veto players is particular an issue in constitutional change of federal 
systems. It causes a dilemma of effectiveness and legitimacy. The more veto players 
involved, the more constitutional change is prone to fail. This is obvious for 
constitutional reform, but also holds for in implicit change. In the latter process, 
constitutional courts are important veto players and they usually decide by their own 
authority, and with simple majorities. However, they can only support at best incremental 
change, with substantive implicit change depending on initiatives from governments or 
parliaments. 

Coping with this necessary dilemma of constitutional change requires actors finding 
intelligent heuristics and interaction strategies (Ostrom 1998). But these strategies are 
only possible in an appropriate institutional framework. While traditional veto player 
theory would conclude that reducing the number of veto points increases the likelihood of 
effective change and improves legitimacy by assigning clear responsibilities, I argue, that 
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it is rather an increasing complexity of institutional arrangements that helps to overcome 
the dilemma of effectiveness and legitimacy. The concept of complexity implies 
differentiation of arenas of policy-making and linkages between these arenas. Both 
aspects have to be taken into consideration. 

As outlined above, the first dimensions of differentiation concerns constitutional reform. 
The negative impact of veto players can be reduced, if those initiating reforms and define 
the agenda are not identical with those negotiating a reform and make the final decision 
of ratification. Usually, for practical reasons, there is a necessary differentiation between 
the actors involved at the different stages. However, as will be shown for the German 
case, arenas of agenda-setting, negotiation and ratification can closely overlap and be 
linked in a way that the whole process is oriented to meeting the interests of veto players 
in ratification. In this case, effective change is not very likely. Even ratification processes 
can be controlled by decisive actors in the former stages, which settle conflicts by 
compromises at the lowest common denominator or package deals. In case the arenas are 
clearly distinct and each involves new actors, agenda-setting and in particular 
negotiations have to consider a broader spectrum of interests from the outset and have to 
produce results that can be justified by general reasons instead of results that aggregate 
particular interests. 

Presumably more important for a successful constitutional reform is the differentiation of 
constitutional negotiations. Usually, federal constitutional reforms are prepared in 
intergovernmental negotiations. Processes differ in the inclusion of parliaments, interest 
groups, experts or citizens. If these groups are included in committees dominated by 
governments, they are hardly able to modify the prevailing bargaining mode. This is 
more likely if negotiations are organized in distinct arenas, linked by communication and 
overlapping memberships. In this structure, competing ideas can emerge, and 
coordination between arenas compels actors to provide reasons for their propositions, 
whereas the impact of bargaining power is reduced. Extensive participation in multiple 
arenas increases the likelihood of support for a reform in ratification. However, the 
sequencing of negotiation is of decisive relevance and requires particular attention in 
further research.  

As a rule, differentiation of arenas of constitutional policy-making per se implies that 
normal politics does not determine constitutional decisions. However, we should consider 
this as a further institutional dimension. Theories of collective action assume that 
problems can be solved if actors re-frame issues and negotiate on constitutional rules for 
allocating power and resources rather than on their particular interests in a policy (e.g. 
Ostrom 1990). But if constitutional policy implies redistribution of power, as it is the case 
in a federal system, the conflict does not really changed, if the same actors meet in the 
same institutional context. In order to achieve substantial change, the shift from normal to 
constitutional policy needs a change in the institutional setting and the actors 
participating. 
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Constitutional reforms can fail in negotiations, but they can also - as revealed by the 
following case study on Canada - fail in ratification after successful negotiations. In the 
second case, stalemate can occur. As this situation is usually unattractive for political 
elites, they either resume constitutional negotiations or try to change the constitution 
implicitly, by evolution. On the other hand, constitutional evolution has its limits. In 
order to develop and stabilise approval in a process of collective learning, implicit 
changes can only evolve incrementally. Therefore, constitutional reform and evolution 
are not two mutually exclusive modes of constitutional change; rather they complement 
each other. While normal and constitutional policy-making are to be separated 
institutionally, they should be linked in to a “two-track” process of constitutional change. 
It is by this complex process that we can expect federal systems to maintain their balance 
of rigidity and flexibility and change their constitutions in an effective and legitimate 
way. 

The following case studies should illustrate these assumptions. They are not more than a 
first step in comparative research. 

3. CASE STUDIES 

For a comparative study of federalism, Canada and Germany can be regarded as 
contrasting cases. Dynamics of Canadian federalism (Wallner 2008) roots in the division 
of powers between the central government and provinces and territories1. With the 
development of the Canadian welfare state, constitutional rules designed to separate 
powers of both levels became a matter of never ending conflict. The federal government 
used its taxation and spending power to implement equal services for all Canadians. But 
with the increasing self-confidence of provinces due to their economic success, in 
particular in Western provinces (Richards and Pratt 1979) and in Quebec (Gagnon and 
Montcalm 1990), it had to concede legislative and administrative powers to the 
provinces. Following the decentralization of powers, the federal and provincial party 
systems became disconnected and incongruent (Wolnietz and Carty 2006). But despite 
competition, federal and provincial governments became involved in intense 
intergovernmental relations.  

In contrast, the German federal system is shaped by centripetal dynamics of power 
sharing between levels. While federalism can be traced back to the development of the 
modern state in a fragmented territory, centripetal forces are fostered by an integrated 
society, organized in nation-wide parties and interest groups (Katzenstein 1987). Powers 
of the federal and the Länder governments are allocated according to functions with the 
federal government responsible for most of the legislation and the Länder for the 
implementation of most laws. Demands of parties and interest groups for unitary 
regulations were met by central legislation, which the Länder governments accepted as 

                                                 
1  The Canadian federal state consists of ten provinces and three territories. In the following sections, I only 

refer to provinces, which includes territories, unless otherwise stated. 
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they gained veto rights and administrative powers (including the necessary resources in 
the system of shared tax revenues). The Länder parliaments, which lost in this interplay, 
could not mobilize countervailing powers without acting against their own government.  

Both federal systems are challenged by different problems to maintain the balance of 
power. In Canada, instability was caused by competition between governments 
intensified by social and cultural cleavages in a multinational federation. The first 
cleavage caused by linguistic diversities, different legal (civil vs. common law) and 
welfare systems (corporatist vs. liberal) concern the relations between Quebec and the so 
called “rest of Canada”. A second divide emerged between provinces in Western, Central 
and Atlantic Canada due to different regional economies. During the second half of the 
twentieth century, a third line of conflict emerged after Aboriginal people claimed rights 
to govern the affairs of their communities according to their own concept of public 
interests (consensual decisions, sustainable development). Governments reacted to these 
problems of integration by processes of constitutional reform. 

In Germany, the existing structures of cooperative federalism came under pressure for 
change when German unification created an economically imbalanced federation and 
European integration challenged the traditional model of the German welfare state. The 
need for redistributive decisions revealed the ineffectiveness of joint-decision-making in 
economic, social and fiscal policies required by the federal constitution. Faced with these 
fundamental problems of governance, the Federal and Länder governments initiated 
processes of constitutional change determined to re-stabilize the federal system. 

Apart from limited amendments concerning the allocation of powers and finances, which 
have been numerous in both countries, the Canadian federal system went through an area 
of “mega-constitutional reforms” (Russell 2004) caused by the rising problems of 
integration since the 1960s. In Germany the federalism is a matter of constitutional policy 
since the 1990s when problems of policy-making became obvious. Patterns and outcome 
of constitutional policy diverge in both cases. Therefore, a comparative analysis of these 
cases can yield some insights into whether and how mechanisms of constitutional change 
can successfully meet economic, social or international challenges for federalism. 

3.1 Canada: Failed Reforms and Implicit Change 

Major constitutional reforms of Canadian federalism reveal three distinct patterns 
(Russell 2004). First, after failed attempts to come to an agreement in intergovernmental 
conferences, the federal government under Pierre Elliot Trudeau initiated legislation of 
the federal parliament in order to curb the dynamics of incremental decentralization. The 
reform should strengthen equal rights of individual citizens against group rights 
represented by provinces. The process ended with constitutional amendments and the 
“patriation of the constitution” in 1982, but the unilateral approach failed. Although the 
British North-America Act contained no amendment rule, a decision of the Supreme 
Court of Canada stipulated the participation of the provinces. As a consequence, 
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negotiations actually proceeded in two arenas. One was the federal parliament, which 
opened discussions to the public and gave citizens a voice in the process. In so far 
constitutional negotiations differed from normal politics in Canadian federalism. In the 
parliamentary arena, the federal government gained support for the Charter of Rights and 
Freedom. In the arena of traditional intergovernmental negotiations, conflicting concepts 
of a federal order were dealt with. The federal government had to make concessions 
regarding the amendment formula and the competences in order to find support by the 
provinces for the Charter. After intense bargaining, all of the provinces except Quebec 
agreed to the amendments. 

By strengthening citizens against government and by confirming the rights or provinces 
in constitutional amendments, the “partiation” of the constitution ended with significant 
changes, but it deepened the conflicts in the Canadian federation. After the compromise 
had been settled in the First Minister Conference, Aboriginal and women rights groups 
felt neglected. More serious was the passionate opposition of the government of Quebec. 
The provincial parliament explicitly rejected the Constitution Act of 1982. Thus, the 
reform did not reconcile competing visions of the Canadian federation and alienated 
Quebec (Banting and Simeon 1983; Brouillet 2005; Morton 1995; McRoberts 1997: 176-
188). 

About three years later, governments tried overcome the impasse in intergovernmental 
negotiations. Meanwhile, the new amendment rules required in principle ratification by 
two-thirds of the provincial legislatures representing 50% of the Canadian population, but 
the assent of all legislatures if basic institutions of the Canadian state are changed. 
Moreover they allowed individual provinces a right to opt out if their rights are 
concerned. In 1985, the newly elected liberal government of Quebec defined conditions 
for a constitutional consensus. Willing to settle the conflict, the federal government 
responded to this agenda by initiating a project of constitutional reform. In was 
negotiated in the usual intergovernmental conferences between May 1986 and April 
1987. After top officials from all governments had elaborated a draft, the Accord was 
settled in a meeting on April, 30 1987 at Meech Lake, where “only the first ministers and 
two officials acting as recording secretaries were present” (Stein 1997: 318). The 
outcome of intergovernmental negotiations referred to the issues raised by Quebec but 
excluded matters concerning Aboriginal people and other Canadian interests in a broader 
reform. By using its bargaining power resulting from its veto right, the government of 
Quebec achieved concessions concerning the formalization of its status as distinct 
society, the representation of the province in the Supreme Court, immigration policy, 
extended veto power of the provinces in decisions on institutional matters and financial 
compensations when opting out from federal policies (Hogg 1988). In this case, the 
agreement among leaders of governments failed in the ratification process. When in 1990 
the three year ratification period expired, the parliaments of Newfoundland and Manitoba 
still had not voted on the Accord. Efforts of the federal government to save the agreement 
in a final conference failed in face of increasing opposition (Breton 1992; Tremblay 
1995: 132-135). Groups excluded from the negotiations like Aboriginal peoples, women 
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associations and minority language groups publicly expressed negative opinions to which 
regional parties responded. When ratification failed, Quebec felt betrayed. Again 
constitutional politics caused more instability than stability, this time due to the 
unanimity rule in ratification, but also due to intergovernmental negotiations, which did 
not take into account the complexity of driving forces and multiple identities that 
characterize Canadian federalism (Simeon and Elkins 1980: 286). 

For the third round of constitutional reform, the federal and provincial governments 
changed the mode of constitutional negotiations which were opened to participation of 
citizens and interest groups and took place in structures clearly differing from normal 
policy-making (Hurley 1996: 114-125; Russell 2004: 163-189; Stein 1997; Watts 1999). 
At the outset, a joint committee of the Senate and the House of Commons (Beaudoin-
Edwards Committee), established in December 1990, reviewed the amendment formula. 
It proposed a consultative referendum, which, under the pressure of provinces, was 
accepted, but only shortly before the publication of the final agreement. The reform 
progressed when a committee of the federal cabinet set the agenda for these negotiations 
by issuing a list of 28 proposals published in September 1991. In order to initiate public 
discussions on these proposals, the federal government set up a commission to organize a 
dialogue with citizens (“Citizens’ Forum”). By applying different methods to 
communicate with citizens and associations (questionnaires, special telephone lines, 
advertisements in TV, conferences and workshops), the process included no less than 
400.000 people in workshops which expressed their concerns and demands for reform 
(Porteous 1992). Constitutional issues were discussed in five public conferences 
convened and directed by independent organizations or institutes. Each conference 
included between 200 and 260 participants representing the parliament, the regions, the 
Aboriginal peoples and different interest groups. Moreover, individual citizens were 
invited and selected in a lottery. Supported by the federal government, a similar process 
was organized by the four Aboriginal associations. The committee of the Senate and the 
House of Commons, now under changed leadership (Beaudoin-Dobbie Committee) held 
public hearings including 700 witnesses and received over 3000 submissions. In the 
provinces and territories, parliaments set up committees or task forces which arranged 
similar public consultations in order “to get a clearer understanding of the views of the 
people” (Hurley 1996: 117). Both the “parliamentary” negotiations in the committees and 
the participation of associations, citizens and experts led to significant changes of the 
government’s original proposals (Russell 2004: 181). A final public conference 
summarized the negotiations in a consensus statement. The Beaudoin-Dobbie Committee 
produced a report by unanimity.  

The provinces started to formulate their own position on a constitutional reform as of 
April 1990, when the ratification period for the Meech Lake-Accord approached its end. 
Some of the provinces set up parliamentary committees, which organized public 
hearings. Parallel to negotiations in parliaments and in public, the constitution was 
discussed in the intergovernmental arena, firstly in informal exchange of information and 
opinions, later in formal federal-provincial conferences. The definitive agreement, which 
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became known as the Charlottetown Accord, was formulated in closed-door meetings of 
ministers and officials of governments.  

With good reasons, the Accord was often characterized as diffuse, overloaded or 
incomprehensible. In fact, in a number of its sections it recorded a compromise at the 
lowest common denominator. Examples were the rather complicated “Canada clause”, 
which was an attempt to accommodate unity and diversity, and the lack of a proposal 
how the reformed Senate should be elected. In other parts, e.g. the suggestions for a 
social and economic union, it remained imprecise. Also heavily criticized was the 
guarantee of at least 25% of seats for Quebec in the House of Commons that should 
compensate the province for its loss of seats in a reformed Senate. However, for quite a 
number of important issues, the Accord at least paved the way to solve enduring 
constitutional conflicts, e.g. concerning the allocation of competences, the spending 
power of the federation, the internal market, the amendment rule and in particular 
Aboriginal issues. Many proposals formulated no precise constitutional rules but defined 
principles or goals for further negotiations. Detailed regulations were proposed for few 
issues like the representation of Quebec in the Court and in the national parliament as 
well as for procedures of legislation. Competence allocation between the federal and 
provincial governments should be determined in a rather flexible way, in particular by 
allowing intergovernmental cooperation instead of federal policy-making if requested by 
provinces. The Accord drafted a decentralized and cooperative federalism. It combined 
the principles of proportional representation of provincial populations in parliament, 
equal representation of provinces in the Senate and acknowledgment of distinctiveness of 
provinces in policy-making. It also included elements of a “societal federalism” (Hueglin 
1999) for Aboriginal peoples. Finally, it emphasized the coherence of the federation by 
rules for economic and social union. As a framework for constitutional politics, the 
proposed changes could have framed a process to be continued in the legislative and 
intergovernmental arenas (Cook 1994: 6). 

Actually, this is what the Charlottetown Accord did, although not in the way intended 
because ratification failed again. This time, governments decided to call a consultative 
referendum, without really preparing this process. As it turned out, parliamentary and 
societal consultations and intergovernmental negotiations were not linked in an 
appropriate way as the latter focused on the Quebec-Canada conflict (Stein 1997). 
Immediately after the end of constitutional negotiations, opinion polls indicated that a 
majority of citizens supported the agreement. However, campaigns in the run-up to the 
referendum accentuated the conflict between a federalist and a confederalist vision of the 
Canadian state which was not really settled in the constitutional negotiations (Johnson et 
al. 1996). Finally, a majority of voters in Canada and in six provinces defeated the 
Accord.  

After the “mega-constitutional” reforms failed with the Charlottetown Accord, Canadian 
constitutional policy was in a deadlock and the federal system doomed to further 
disintegrate. Already in 1990, a violent confrontation between the Mohawk and the 
Canadian government in Oka/Quebec had revealed increasing tensions with the First 
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Nations. After the 1992 referendum, an accommodation of diversity between the 
federation and Quebec seemed impossible, since the nationalist Parti Québécois (PQ) 
profited from the crisis and won the majority in the provincial parliament. But in 1995, 
the PQ’s strategy for secession failed as well, when citizens rejected this option in a 
referendum by a very narrow margin, thus revealing a divide within the provincial 
citizenry. Eventually, two referenda petrified the constitutional status quo and left all 
problems unresolved. Apparently, the double negative vote contradicted the interests of 
all actors in constitutional policy, including citizens and their representatives. 

The situation of Canadian politics after the Charlottetown Accord has often been 
characterized as “constitutional fatigue”, and the Charlottetown process is mostly 
regarded as a debacle that should not repeated. Moreover, it has been argued, that implicit 
change by adjusting constitutional conventions or by intergovernmental agreements 
proves more appropriate for a multinational federation. J. Peter Meekison argued: 
“Canadians have spent so much time, energy and emotion on constitutional reform that 
we have ignored other means of solving our problems” (Meekison 1993: 81). However, 
one should not underrate the impact of the agreement settled among the federal and the 
provincial governments after intense constitutional negotiations in parliaments and 
consultations with interest groups and citizens. Implicit adjustments of the Canadian 
federal system after the deadlock of constitutional reform and secession followed the 
guidelines defined in the accord and led to the solution of a number of constitutional 
problems. The substantial outcome of constitutional negotiations enabled governments’ 
efforts to overcome the constitutional deadlock. Given agreements on important 
principles, actors in the federal system became committed to a certain path of 
development from which they could not depart without risking reaction from other actors. 
With these principles being confirmed and legitimized by parliamentary, 
intergovernmental and Court resolutions, decisions to implement them in normal politics 
contributed to constitutional evolution. 

In this situation, important adjustments have been achieved by intergovernmental 
agreements (Poirier 2004), serving as an “ersatz à des réformes constitutionnelles” 
(Poirier 2008: 10). With the “Agreement on Internal Trade” of 1995, the federal and 
provincial governments defined a regulatory framework for a free market in Canada, 
including a dispute settlement mechanism. Without shifting the powers to the centre, the 
agreement acknowledges that economic regulations and interprovincial commerce are 
matters of the federation. In a similar way, the “Social Union Framework Agreement” 
(1999) confirmed the guiding role of the federal government in social affairs. In addition, 
it introduced rules for constraining the federal spending power and a new mode of 
intergovernmental coordination by benchmarking of provincial performance according to 
agreed standards. Both agreements signaled the preference for cooperation and negotiated 
settlements. Although real policy changes and their impact in both fields are debatable 
(e.g. Cameron and Simeon 2002; Jeffery 2006) and vary depending on the party in 
power, the agreements set the rules for cooperative federalism which some years earlier 
were defined in the Charlottetown Accord.  
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Negotiations and agreement also allowed for progress in matters of Aboriginal people 
(Papillon 2008). The “Nunavut Land Claims Agreement” signed in 1992 led to the 
creation of Inuit self-government in the Nunavut territory as of 1999. Aboriginal 
organizations have gained access to various intergovernmental organizations although 
they have been neither accepted as a third order of government as suggested by the 
Charlottetown agreement. With organizations of Aboriginal self-government emerging, 
powers for administering federal grants have been decentralized. So far, the effects of 
these developments are to be considered as mixed. But without formal constitutional 
amendment, relationships between Aboriginal people and federal and provincial 
governments have begun to change significantly, pointing in the direction of a 
community based federalism, and the evolution of diversified multilevel governance is 
proving a more successful way to cope with the still existing problems and conflicts 
(Alcantara 2008; Papillon 2008: 308). 

The installation of the Council of the Federation in 2003 by an agreement among the 
provincial governments signified a shift in intergovernmental structures. Initiated by 
Quebec, this institution has put horizontal relations between all provinces on a more 
regular basis. Under the conditions of a multinational federation and the increasing 
economic divergence between regions, such an institutionalized mechanism of 
coordination (which is not available in other multinational federations) can work as a 
stabilizing element (Courchene 2005). In is designed to balance the power of the federal 
government which cooperates with the provinces on specific programs through contacts 
at the official or ministerial level rather that meetings of first ministers (Papillon and 
Simeon 2004: 123). 

All these changes have been achieved while at the same time the existing balance of 
powers entrenched in institutions persisted and the formal rigidity of the Constitution 
increased. Following the opinion of the Supreme Court, the federal government passed 
the “Clarity Act”. It states that legitimacy of secession requires a clear majority of 
citizens voting in favor of a clearly formulated question. As a consequence, the power of 
Quebec to threaten secession has diminished. The province protested, but was in a way 
compensated by the Constitutional Amendment Act 1996 (Act C-110), which introduced 
a veto right of five provinces in constitutional amendment if crucial parts of the 
constitutions are affected. Both acts further protected the constitution against changes. 
The Senate reform turned into a matter of modification of rules by legislation and 
practices. Legislation introduced by the Harper government proved, that this approach 
comes to its limits when the selection of Senators is affected. This does not exclude that 
in future provincial affiliations may play a greater role in the appointment of Senators and 
their behavior. In the persisting political system, the Senate has a capacity to adapt (Smith 
2003: 177) 

Resolutions of the Federal Parliament passed in 1995 and 2006 as well as the “Calgary 
Declaration 1997” signed by all provinces and territories except Quebec officially 
acknowledged Canada as a multinational federation. The degree of sovereignty granted to 
the Quebec or to self-government of Aboriginal people is still an open question. 
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However, due to the substantial flexibility and formal rigidity of the federal system, this 
question became a constitutional “abeyance” (Foley 1989, Thomas 2003). Actually, 
Quebecers prefer more autonomy for their province but at the same time they want 
collaborative federal-provincial relationships (Mendelson, Parkin and Pinard 2005: 43). 
Cooperative federalism under the premise of recognized distinctiveness made it easier for 
Quebec to remain in the Canadian federation and to maintain its established welfare 
system (Courchene 2005: 230). Pragmatic cooperation also prevails in relations between 
the federal government and Aboriginal self-government, which evolves in an ongoing 
process of negotiations.  

In sum, while explicit constitutional change of Canadian federalism failed, implicit 
change resulted from intergovernmental cooperation, parliamentary resolutions and court 
decisions. Procedural rigidity of the constitution maintained the substantial flexibility of 
the federal order. Moreover, constitutional negotiations generated guidelines for implicit 
change, in particular after the extensive public discussions leading to the Charlottetown 
Accord. As a result, ongoing dynamics of centripetal and centrifugal processes, the first 
still mainly driven by the federal spending power and economic regulation of a common 
market, the second consisting in Quebec’s nationalism, economic regionalism and the 
rise of self-government of Aboriginal peoples, have been kept in a balance by a flexible 
management of conflicts and adjustment. As Thomas J. Courchene put it: “Canadians and 
their governments have shown themselves to be masters of the art of managing a federal 
system in that most of the above accomplishments have been achieved without much, if 
any alteration in the written constitutional word” (Courchene 2008: 3).  

3.2 Germany: Constitutional Reforms and Blocked Flexibility 

In contrast to what we observed in Canada, the recent reform of the federal system in 
Germany ended with an amendment of the constitution in 2006. This reform goes back to 
long discussions about the ineffectiveness of co-operative federalism. After 1989, 
German unification triggered a debate as to whether the enlarged Federal Republic 
required a new constitution or whether a revision of the existing Basic Law would be 
sufficient. As a compromise, the two houses of the federal legislature convened to set up 
a joint committee responsible for reviewing the constitution. After 14 meetings and 9 
hearings of experts and interest groups between 1992 and 1993, the committee submitted 
proposals for constitutional amendments, which found the required two-thirds majority in 
the Bundestag and the Bundesrat. The discussions mainly reflected the well-known 
complaints about joint decision-making and centralization, but the allocation of powers 
and resources between levels of government was not a major issue of the reform (Jeffery 
1995). More important was the role of Länder governments in European integration. A 
new article entrenched the practice of intergovernmental co-operation in EU affairs into 
constitutional law, making EU policy a matter of joint policy-making. Another 
amendment obliged the Constitutional Court to decide on conflicts between the federal 
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and the Länder governments when the application of concurrent competence for 
legislation is a matter of dispute. 

Since the mid 1990s, the problems of German federalism under increased economic 
disparities and the challenges of Europeanization became an issue in public debates. On 
the one hand, economic disparities between East and West Germany made it difficult to 
maintain the high degree of uniformity of public welfare provisions and the redistribution 
of finances was increasingly disputed. On the other hand, cooperation between federal 
and Länder governments required by the constitution in important areas of legislation 
was hampered by growing divergence of interests. In 2003, the Bundestag and the 
Bundesrat set up a bicameral committee determined to draft a reform of the federal 
system. It included 16 members of the federal parliament and 16 members of the 
Bundesrat, actually the prime ministers of the Länder or their deputies. The federal 
government, the parliaments of the Länder and the local governments were represented 
by members without a right to vote. In addition, 12 experts participated in the 
consultations. Most of the meetings of the committee were held in public, but the 
response of the media or citizens was limited. Citizens or interest groups could submit 
written proposals to the committee, an opportunity which was used by some groups and a 
few individuals. These statements were summarized by the committee secretary, but they 
had no real impact on the negotiations (Benz 2005). Civil servants of ministries who 
prepared materials and analyses for their governments had much more clout. While the 
Länder governments mainly relied on generalists, specialists from different departments 
had an influence at the federal level. 

In the first meeting, the representatives of the Bundestag and Länder governments 
declared effective governance and accountability through a clear separation of powers to 
be the primary goals. They should be achieved by reducing the number of federal bills 
requiring the consent of the Bundesrat to become law. Moreover, legislative competences 
should be transferred from the federal level to the Länder parliaments. The participation 
of Länder governments in European affairs and the sharing of burdens caused by 
European laws were issues, too. Also under discussion were the decision rules in the 
Bundesrat, the allocation of tax competences and federal grants to Länder and local 
governments. However, the scope of the reform was restricted from the outset by the 
decision not to alter the relative resource base of each government. 

Although it included members of parliament, the Commission actually turned 
constitutional negotiations into intergovernmental bargaining. From the outset, 
discussions focused on a package deal. The federal government should profit from 
reduced veto power of the Länder governments in federal legislation and the Länder 
should gain from a decentralization of legislative competences. However, this deal was 
doomed to fail for two reasons. First, while the parliaments of the Länder fought for 
extended legislative powers, their governments wanted to have a say if federal legislation 
places burdens on their fiscal and administrative capacities. Second, the Länder were 
divided in their demand for legislative powers. While the rich and large West German 
Länder pleaded for far-reaching decentralization, the economically depressed East 
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German Länder feared the fiscal burden of new responsibilities and disadvantages in 
competition among jurisdictions. Finally, the committee agreed on rules defining the veto 
rights of the Bundesrat, which hardly met the expectations of the federal government. On 
the other hand, legislative powers assigned to the Länder concerned a number of mostly 
less important matters, the exception being secondary education and payment for civil 
servants. Compared to earlier attempts to decentralize, this was a significant progress. 
But the compromise on competences included a differentiation of types of legislative 
competences and more detailed definitions of federal legislative powers. With the same 
effect of constraining future options, constitutional rules concerning European affairs 
were changed by a compromise on the lowest common denominator.  

At the end, the committee achieved compromises on many issues, by excluding matters 
like the decision rules of the Bundesrat and, much more important, most issues relating to 
fiscal federalism. Nevertheless negotiations ended without the committee submitting a 
proposal for constitutional amendments to the federal legislature. The obvious reason for 
this deadlock was a conflict on federal powers in education. But beyond this, there was 
discontent among the rich Western Länder on the suggested decentralization, while the 
Eastern Länder took the reform package as gateway into a competitive federalism. 
Committed to a consensus, the Länder representatives blocked the final session of the 
committee, and the two chairpersons could only declare failure.  

Nevertheless, German constitutional reform did not end in a deadlock. In the course of 
forming a Grand Coalition after the 2005 elections, a small group of high-level politicians 
of the federal and the Länder governments resumed negotiations and finally clarified the 
remaining open questions. After a dispute in the federal parliament on powers in 
education and research, the bill to amend the constitution passed both houses of the 
federal legislature with the necessary two-thirds majority. The package for a 
constitutional reform prepared in intergovernmental bargaining reflected more the 
interests of governments and administrations to maintain their powers and resources than 
ambitions to renew the federal balance. But under the amendment rules of the German 
constitution, explicit constitutional change nevertheless was possible. The price of this 
process is that federalism became more regulated by detailed constitutional provisions 
without improving the effectiveness of intergovernmental coordination (Benz 2008). 

While the competence for framework legislation was abolished, the issues falling under 
this category now are subject to a particular version of concurrent federal competence. If 
the federal government uses this competence, the Länder parliaments are allowed to pass 
acts deviating from a federal law. The problem is not the ensuing diversity of regulation 
but the probability of competence conflicts. They are likely to arise in those matters, for 
which laws of the Länder are not allowed to deviate from basic principles of a federal 
law. Depending on future practice these constitutional rules will either maintain the status 
quo of framework legislation, if the federal government accepts the existing Länder laws, 
or they will cause conflicts when politically salient issues are at stake. 
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The 2006 amendment rendered rules on legislative competences even more complicated. 
Before, a federal law was allowed in matters of concurrent competences “if and to the 
extent that the establishment of equal living conditions throughout the federal territory or 
the maintenance of legal or economic unity renders federal regulation necessary in the 
national interest” (Article 72 Paragraph 2 Basic Law)2. The amended version of the Basic 
Law exempts a number of concurrent competences from this provision. Since in all these 
matters the federal government has already used the competence, there is actually no 
room left for deciding whether federal legislation is necessary or not. This regulation 
reducing political discretion on competences followed decisions of the Federal 
Constitutional Court in favor of the Länder. After a 1994 amendment explicitly required 
the Court to decide on this issue, the risks of its rulings led federal and Länder 
government to restrict the scope of the subsidiarity clause. 

The reformulation of Article 84, Paragraph 1 concerning the regulation of administrative 
organization and procedures by federal law seems to have opened new room for 
maneuver for the federal and Länder governments. The federal government can now 
avoid the veto power of the Bundesrat if the law allows the Länder governments to 
deviate from provisions on their administration. Nevertheless, if it deems necessary the 
federal law can set binding rules. But again, some additional rules qualify and constrain 
the political leeway. First, the federal law can make legal rules on procedures binding for 
the Länder governments, but not those on organization, and only if there is need for 
uniformity. Second, no longer is a federal law allowed to delegate tasks to local 
governments. As a consequence, in many policy fields the federal government lost 
influence on how its law is implemented. Options for federal policy-making are further 
reduced by a corresponding rule. Under the old constitutional provisions the federal 
government could avoid the Bundesrat veto simply by defining regulation of 
administrative organization and procedures as not binding. This escape route is no longer 
available if a federal law obliges the Länder governments to provide grants, benefits in 
kind equivalent to grants or services. Federal laws causing conflicts among governments 
on the sharing of burdens will be subject to the veto power of the Bundesrat, without the 
federal government being able to evade it (Manow and Burkhart 2006). 

The same ambivalence revealed the amended rules for federal grants. They are now 
generally subject to term limits. This makes sense as it requires regular reviews as to 
whether grants are still effective and needed. Less sense makes the rule that forbids 
federal grants in matters under the exclusive legislative competence of the Länder. It 
prevents the federal government from participating in areas such as in education. 
Moreover, it drastically worsens the prospects for further decentralization as long as the 
Länder are not compensated by own revenue sources. 

                                                 
2 Cited according to the official translation http://www.bundestag.de/htdocs_e/parliament/ 

function/legal/germanbasiclaw.pdf 

http://www.bundestag.de/htdocs_e/parliament/
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Finally amendments pertaining to European affairs follow the same trend of 
constitutional over-regulation. The rather detailed article 23 sections 3 to 6 concerning 
the participation of the Bundesrat in European policy remained mainly untouched, 
although experts have recommended regulating the relevant proceedings in standing 
orders instead of writing them down in the constitution. The only change relates to the 
representation in the Council of Ministers in matters of Länder competence. While prior 
to the amendment the federal government could delegate this function to a representative 
of the Länder governments, it is now obliged to do so in matters of education, 
broadcasting and culture. Moreover, the constitution now determines the sharing of 
burden in case the Federal Republic is fined for infringement of European law. But 
instead of defining a principle of distributive justice, the constitution fixes the exact 
percentage of the shares, which then has to be applied under all circumstances. 

All in all, the reform of the federal system brought about more decentralization. This is 
indeed an important achievement. But this achievement was not associated with any 
improvements in existing modes of joint decision-making. Neither has the reform 
diminished the need for intergovernmental cooperation nor has it improved the 
effectiveness of joint decision-making. It ended with detailed constitutional regulation of 
the federal system with the likely that the flexibility of the federal system is reduced. On 
the one hand, the detailed definition of competences and the altered regulations of federal 
grants prevent the federal government from extending its powers. On the other hand, 
aside from the legislative competences assigned to them, the constitutional amendment 
hardly changed the capacities of the Länder governments for decentralized policy-
making. Moreover, the drifting of power from parliaments to the executive was not 
corrected and will prevail. 

Given the constitutional regulations, it is also probable that political practice increasingly 
clashes with constitutional rules constraining political decisions. There are first 
indications for this to occur. When the federal government, with the support of Länder 
governments, recently decided to invest in day care for children under the age of three 
years, it established a special fund in order to circumvent the constitutional limitation of 
its powers now in force. If such an evasion of the constitution unfolds, its recognition is 
put at risk. 

With the decision on the constitutional amendment, the federal parliament initiated a 
further step of constitutional reform, and the Länder governments agreed. Since March 
2007 a new Joint Commission of the Bundestag and the Bundesrat is working on an 
agenda focussed on fiscal relations and administrative issues (Baus, Eppler and 
Wintermann, 2008; Margedant 2008). Still, the structure of constitutional negotiations 
favours intergovernmental bargaining instead of deliberation on basic norms, in particular 
since now members of the federal government have a vote in the Commission, whereas 
independent experts participated only in two public hearings, but have no access to 
meetings. With the exception of the hearings the Commission so far met in private. There 
are indications that the influence of special administrations has increased. As matters 
stand, the Commission’s work is focussed on regulating public depts of Länder 
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governments, standards for administration and improved cooperation of federal and 
Länder governments in administrative affairs, competences for highways, issues of the 
judicial system and competences in taxation and tax administration. As to the latter, the 
chairpersons of the Commission declared in a paper summarising discussions that an 
agreement is not forseeable due to conflicts among the Länder governments (Struck and 
Öttinger 2008). Interestingly they also state that the existing fiscal equalisation scheme 
should not be touched. Also worth noting is that to the matters where a consensus seems 
probable, most if not all changes would be possible under the existing constitutional law. 
Therefore, the reform process, if it ends with an agreement at all, seems to produce again 
more constitutional constraits for policy-making than neccesary in a democratic polity. 
Meanwhile, the prospect for an agreement is bleak. As a clear indication of the fusion of 
constitutional and normal policy, the last meeting of the commission was cancelled in 
view of the economic crisis.  

3.3 Comparing patterns of constitutional change and their effects 

At a glace, the empirical cases seem to provide no indications of constitutional change 
improving the federal balance of power. In Canada, at least two rounds of a constitutional 
reform failed and all processes of reform ended with more instability. German reform of 
federalism ended with constitutional changes, but they have not solved the problems of 
governance and joint decision-making, with the last reform significantly reducing the 
flexibility of the federal system. 

A closer look at constitutional policy and change in both countries reveals the causes of 
these outcomes. In Canada, it was the amendment rule, introduced with the Constitution 
Act of 1982, which caused a deadlock in constitutional reform. After constitutional 
negotiations had ended with agreements, the amendments proposed were voted down. In 
the case of the Meech Lake Accord, the unanimity of all provincial parliaments appeared 
as an insurmountable impediment. The fate of the Charlottetown Accord proved that in a 
divided society a referendum bears high risk. In the Canadian competitive democracy, 
parties and political leaders provoked confrontation by populist politics instead of 
promoting the compromise achieved in negotiations. German constitutional reforms led 
to amendments because the required two thirds majorities constitute no real hurdle, as it 
is quite usual that the grand parties and governments have to come to an agreement. 
Thus, the amendment rule is one factor explaining the different results. 

Looking at the substance of constitutional reform, we find more potential for change in 
Canada than in Germany. Of course problems of integration in Canada caused higher 
pressure for change, but that constitutional policy responded to this need can be explained 
by the particular patterns of negotiations. In the Canadian case, the Meech Lake Accord 
was elaborated in intergovernmental negotiations. The compromises achieved reflected 
the bargaining power of the governments and the exclusiveness of these negotiations. The 
negotiations on the Constitution Act 1982 and the Charlottetown Accord were different, 
although in both cases the sequence of the process reinforced the impact of the 
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intergovernmental arena, with problematic consequences for the ratification process. In 
the first reform, interests groups and citizens pressed for maintaining a balance of 
plurality of nations and equality of citizens which led to emphasizing the basic, although 
in some respects conflicting values of the federation. The last reform leading to the 
Charlottetown Accord was negotiated in differentiated but connected arenas of public 
consultation, parliamentary discussion and intergovernmental relations. It included all 
issues of preceding constitutional negotiations as well as provisions for improving the 
situation of Aboriginal peoples. Eventually, given the dynamics of the process triggered 
by this structure, the proposed reform of the federal constitution could not definitely 
solve all problems but set a framework for solving them.  

In Germany, constitutional policy-making was the continuation of normal politics, not by 
other means (Banting and Simeon 1985: 17), but by the same means of intergovernmental 
and party political bargaining. This reduced the scope of agreement to compromises on 
detailed issues, while intergovernmental relations and the allocation of resources were not 
touched. More important is another consequence: The fusion of constitutional politics and 
normal politics led to an increasing amalgamantion of constitutional and normal law with 
the former becoming overloaded with detailed regulations. 

But all this does not explain why the Canadian federation seems now more stable than in 
the mid 1990s, while the German constitutional policy has still not corrected the 
destabilizing tendencies caused by decreasing effectiveness of governance under the 
conditions of unified Germany. Had constitutional policy in Canada ended with 
stagnation after the negative referenda in 1992 and 1995, we should have observed 
increasing instability. In fact, this has not occurred. The reason for this was implicit 
constitutional change made possible by the dynamics of intergovernmental relations. 
Cooperative federalism in Canada is not required by the constitution, but results from the 
need to manage interdependences in a highly decentralized polity. Conflicts to be settled 
reflect a plurality of societal, territorial, party political and institutional interests with 
each government having to weigh them up related to its own jurisdiction. This complex 
pattern of cross-cutting conflicts opens room for maneuver in negotiations. Moreover, the 
possibility of individual provinces to opt out of constitutional requirements or 
intergovernmental agreements and the opportunity of the federal government to make 
arrangements with individual provincial governments enable decisions even if an overall 
consensus cannot be reached (Hueglin 2008). Cooperative federalism on the basis of 
voluntary negotiations reduce the risk that intergovernmental policy-making end in the 
joint-decision trap (Painter 1991). Ongoing communication and unwritten rules of 
pragmatic bargaining contribute to the effectiveness of coordination (Simeon 2006, 228-
255). However, voluntary intergovernmental negotiations cannot stop the competitive 
dynamics resulting from unilateral actions. As sovereign parliaments at each level can 
decide against intergovernmental agreements, politics in the federal system is always 
subject to a tension between cooperative and unilateral action of governments. This 
combination causes innovation and change, but also conflicts. 
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It has often been argued, that constitutional reforms have caused instability while stability 
has been achieved by constitutional evolution or “non-constitutional change” (Lazar 
1997). However, in view of the serious problems of integration, constitutional policy 
appeared as a necessary precondition for stabilizing federating. Without guiding 
constitutional ideas developed in constitutional negotiations, implicit constitutional 
change could have proceeded as a pure intergovernmental power game. Constitutional 
negotiations in arenas distinct from normal intergovernmental politics render these ideas 
political relevant for policy-making following the failed ratification. For this reason, it is 
the interplay of implicit and explicit constitutional change that contributes to stabilize 
Canadian federalism, with parliamentary and societal constitutional negotiations 
legitimizing guidelines for intergovernmental politics. 

It goes without saying that German federalism is undergoing implicit change, too. Here 
the driving forces result less from intergovernmental relations than from decisions of the 
Federal Constitutional Court. Intergovernmental agreements require the participation of 
all governments, due to constitutional norms, law or conventions. Although decisions can 
be made with a majority of the Länder governments, if the federal government or - in 
legislation - the federal parliament votes accordingly, they are often difficult to achieve. 
The main reason lies in a particular overlap of institutional and party political cleavages. 
The multilevel party system in Germany is integrated and relatively congruent (Grande 
2002; Thorlakson 2005). Therefore, if governments are supported by the same party, they 
have strong incentives to avoid open conflicts, but if they adhere to different parties, they 
tend to refrain from cooperation and favor competitive behavior. In both cases decision 
with redistributive effects and changes of power structures are avoided. In case of severe 
conflicts, governments tend to start legal proceedings of the Constitutional Court. But 
given the increasing detailed regulations in the constitution, the court can only confirm 
the status quo or demand constitutional amendments. This interplay of court decisions 
and constitutional reform creates a vicious cycle of change which reduces the flexibility 
of German federalism (Benz 2008). 

 

4. CONCLUSIONS 

The case studies support the assumption that outcomes of constitutional policy are 
affected by the interplay of institutions and patterns of interactions evolving in processes 
(Mayntz and Scharpf 1995, Scharpf 1997). As regards constitutional reform (explicit 
change of a constitution), negotiations of an amendment have a decisive impact on the 
quality of the outcome and on how constitutional reform affects a federation. Ratification 
rules and processes determine as to whether change occurs or not.  

Other things being equal, a reform is likely to maintain or restore stability of a federal 
system, if new rules are negotiated in different, but linked arenas (parliamentary, 
intergovernmental, societal arenas). Such a constellation avoids that "design actors" 



 21

(Héritier 2007: 51) are fully identical with actors affected by constitutional change, 
without excluding the latter. Then agreements will not result from exclusive bargaining in 
private meetings. Moreover, if constitutional and normal politics are differentiated but 
not separated in the negotiation process, actors are compelled to ground their argument in 
general principles rather than to bargain for individual interests (Elster 1995: 395). In a 
federal system, an appropriate pattern of constitutional negotiations can be created by 
particular combinations of intergovernmental and parliamentary arenas and by including 
associations, independent experts or citizens in constitutional negotiations.  

Independent on structures of constitutional negotiations, explicit constitutional change 
depends above all on the number of veto players in ratification (Tsebelis 2002). It is more 
likely to occur if the number of arenas which ratification has to pass is low and if 
decisions are possible by low majority thresholds. However, the prospects for successful 
ratification are higher when agreements are based on good reasons formulated in 
inclusive negotiations, whereas compromises and package deals bargained among 
governments are less likely to gain the wide approval needed in ratification. If actors 
negotiating a constitutional reform are not able to control the amendment process, they 
can fail, but in any case they have to provide proposals that are based on convincing 
reasons. 

Formal amendments are more likely if they follow implicit constitutional change 
(Héritier 2007), and implicit change is more likely to be accepted, of if it follows norms 
evolving in constitutional negotiations. Therefore, constitutional change is more effective 
if it results from a continuous interplay of explicit and implicit change. The potential for 
implicit change is difficult to assess. Other conditions being equal, it depends on the 
substantial flexibility or rigidity of a federal order, i.e. whether the constitution sets 
general principles or detailed rules for governance. Linking explicit and implicit change 
increases opportunities for formal amendments and legitimacy of constitutional 
evolution. 

These hypotheses refer to factors which in reality appear in different combinations. 
Therefore, the self-correcting capacity of a federal system depends on particular 
structural and procedural patterns of constitutional policy. As a consequence, both 
explicit and implicit change can be blocked resulting in an inflexible federalism, a 
structure that Fritz W. Scharpf (1988) has described as “joint-decision trap”. If explicit 
and implicit change are possible, we can speak of a flexible federalism, which, depending 
has a high potential of correcting instability. In Canada, constitutional reforms ended in 
deadlock due to ratification failure, but - following agreements among governments - the 
federal order was changed implicitly, which in the particular case led to stability by 
flexible adjustment. In Germany, procedural rigidity of the constitution is low, but formal 
constitutional changes in ordinary intergovernmental negotiations generated a vicious 
cycle of an increasing overregulation of the constitution which has reduced the 
substantial flexibility of the federal system. Thus in Canada reforms failed but 
nevertheless created the basis of constitutional change by evolution, while German 
reform succeeded in formal terms, but failed to solve the problems of the federal system. 
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